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gence, and to review unfolding develop- 


ments of interest and importance. Thus, 
the JourNAL presents timely articles on 
pertinent subjects of insurance law, di- 
gests of recent decisions, comments on 
pending legislation, reviews of legal arti- 
cles in contemporary publications, and 
other features reflecting the changing 
scene of insurance law within its scope of 


coverage. 


In the interest of stimulating current 
thought and frank discussion of signifi- 
cant relevant topics in insurance law, the 
pages of the Journat are made freely 
available. Because of this open policy of 
expression, no editorial responsibility is 
assumed for the ideas and opinions set 
forth. On this basis contributions are 
invited. 
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A Report to The Reader 





] \W is not so deep-rooted and unchang- 
4 ing as many people believe. Although it 
required 114 years of public pressure before 
the United States Government removed its 
sovereign immunity from lawsuits by its 
citizens, it has taken the Supreme Court of 
the United States less than four years (since 
the enactment of the Federal Tort Claims 
Act) to extend to insurance companies the 
same right to the government, when 
they have indemnified persons who could 
claim under that act. 


sue 


This was dramatically illustrated last 
month in a decision of the Court involving 
the Federal Tort Claims Act, and what we 
will refer to as the anti-assignment statute 
(10 Stat. 170 as amended; 31 USC Section 
203), which had been on the books since 
1853. The decision finally adjudicated three 
cases, each presenting a slightly different 
aspect of the same problem. (U.S. v. Aetna 
Casualty and Surety Company, 32 CCH Auto- 
MOBILE CASES 1138 (December 12, 1949)). 

The first case presented the demand of an 
insurance company which had paid the in- 
jured person his workmen’s compensation 
claim under New York law. The injured 
person was an employee of a bank and had 
been injured as a result of the alleged negli- 
gence of a post-office employee. The com- 
pany had insured the bank against its lia- 
bility for workmen’s compensation. After 
the payment to the injured person and the 
latter’s failure to commence any action 
within one year after the accident, the in- 
surer in its own name brought an action 
against the United States, alleging that the 
inaction of the injured person operated, ac- 
cording to New York law, as an assignment 
to the insurer of the injured person’s cause 
of action. 

In the second case, an employee of the 
United States Forest Service had negli- 
gently driven a government vehicle into a 
vehicle owned by one Harding, causing dam- 
ages of $1,484.50. Harding’s insurer paid 
him $784.50, and subsequently brought his 
action against the United States. 

In the third case, each of two insurance 
companies had paid part of a claim of loss 
occasioned by the negligence of an employee 
of the United States, and each asked re- 
covery of the amount it had paid the as- 
sured, 

Prior to 1946, no lawyer would have given 
serious consideration to bringing such a case 
as any of these to court, because there were 


2 


two formidable obstacles to such litigation, 
The first stumbling-block was the old doc- 
trine that the United States could not be 
sued without its consent for the wrongs of 
its agents and servants. (The United States 
did not give the required consent until 
1946.) The second was a provision of the 
statute enacted in 1853, which made: 

“All transfers and assignments... of any 
claim upon the United States, or any part 
or share thereof, or interest therein 
absolutely null and void... .” 


The immunity of the United States from 
liability in tort had long been attacked as a 
gross defect in our legal system. As Irvin 
M. Gottlieb has pointed out, with docu- 
mentation, in “The Federal Tort Claims Act 
—A Statutory Interpretation,” 35 George- 
town Law Journal, November, 1946, pages 
1-67, the critics of federal immunity have found 


themselves in distinguished company. John 
Quincy Adams wrote in February, 1832, 
that: “There ought to be no private busi- 


ness before Congress. . . . A deliberative 
assembly is the worst of all tribunals for the 
administration of Justice.” President Lin- 
coln in 1861 approved the principle of fed- 
eral liability in tort, asserting that the 
government should render prompt justice 
against itself as well as between private in- 
dividuals. Congress had wrestled with the 
problem many times; from the Sixty-ninth 
Congress through the Seventy-ninth, there 
have been at least twenty-nine separate tort 
claims bills introduced. President Franklin 
D. Roosevelt in his message to Congress on 
January 14, 1942, reiterated the frequently 
heard complaint that “. .. the procedure for 
relief of tort claims by special act is slow, ex- 
pensive, and unfair to both the Congress and 
to the claimant.” 

As suggested by the above remarks, the 
usual procedure employed by the injured 
persons in recovering money damages for 
wrongs suffered at the hands of the govern- 
ment was the introduction or consideration 
in Congress itself of a private bill or resolu- 
tion (including the so-called omnibus claims 
or pension bills) which would authorize or 
direct the payment of money for property 
damages or for personal injuries or death. 
The statute of 1853, referred to above, had 
reference primarily to this practice of intro- 
ducing private claim bills in Congress. 

However, in 1946, the Federal 
Claims Act was finally enacted. 
in part that: 


Tort 
It provided 
(Continued on page 80) 


I L J — January, 1950 





Presid 
Medic 
The 
conven 
his Sta 
day, P 
menda' 
industt 
thresh« 
Presid 
fifty ye 
man oO 
reache 
the mo 
which 
used fc 

Rec 
age be 
in a ni 
be abl 
social 
into t 
basic 
ards o 
He wi 
this s 
benef 
and s 
streng 
pensa 

In | 
recom 
medic 
Amer 
“The 
tend | 
benef 
scien¢ 
in ex} 
on to 
and { 
a sys! 


State 


igation, 
Id doc- 
not be 
mgs of 
| States 
t until 
of the 


of any 
hy part 
in 


‘s from 
ed asa 
s Irvin 

docu- 
ms Act 
7 eorge- 
, pages 
e found 

John 
, 1832, 
e busi- 
erative 
for the 


it Lin- | 


of fed- 
at the 
justice 
‘ate in- 
ith the 
y-ninth 
there 
ite tort 
ranklin 
ress on 
juently 
ure for 
OW, OX- 
ss and 


ks, the 
njured 
res for 
overn- 
pration 
resolu- 
claims 
rize or 
operty 
death. 
e, had 
intro- 
3. 
Tort 
ovided 


ge 80) 
y, 1950 


Eee Sn 


'§ §=©State Legislation 





President Seeks 
Medical Insurance System 


The Second Session of the 8lst Congress 
convened on Tuesday, January 3, 1950. In 
his State of the Union message the following 
day, President Truman made two recom- 
mendations of significance to the insurance 
industry. Declaring that we stand at the 
threshold of the midpoint of the century, 
President Truman predicted that the next 
fifty years will be decisive in the history of 
man on this planet. “The human race has 
reached a turning point. Man must create 
the moral and legal framework for the world 
which will insure that his new powers are 
used for good and not for evil.” 

Recommending the extension of the old- 
age benefits, President Truman declared that 
in a nation as rich as ours, all citizens should 
be able to live in decency and health. “Our 
social security system should be developed 
into the main reliance of our people for 
basic protection against the economic haz- 
ards of old age, unemployment and illness.” 
He urged Congress to complete action at 
on legislation to increase the 
benefits and extend the coverage of old-age 
and survivors insurance. He also urged 
strengthening of the unemployment com- 
pensation law. 

In the field of health, President Truman 
recommended establishment of a system of 
medical insurance which would enable all 
Americans to afford good medical care. 
“There are immense opportunities to ex- 
tend to more of our people,” he stated, “the 
benefits of the amazing advances in medical 
science. We have made a good beginning 
in expanding our hospitals, but we must go 
on to remedy the shortages of doctors, nurses 
and public health services and to establish 
a system of medical insurance.” 


this session 


State Legislation 
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Hearing Date on Social Security 


Hearings before the Senate Finance Com- 
mittee on the Administration’s social se- 
curity revision measure, H. R. 6000, passed 
by the House on October 5, 1949, com- 
menced on January 17. Hearings are ex- 
pected to last from thirty to sixty days. 
The bill would add a funeral benefit and 
total and permanent disability benefits, and 
would increase the tax and benefit base 
from $3,000 to $3,600. 


Missouri Amends 
Nonresident Motorists Law 


Before the Missouri legislature adjourned 
on January 14, it amended the venue provi- 
sions of its nonresident motorists law to 
provide that “Any suit under the provisions 
of this act shall be filed in the county in 
which the cause of action accrues or in the 
county where the plaintiff resides, and if 
there be other defendants in such action who 
are residents of the State of Missouri, then 
such action shall be brought in any county 
in which any one of said defendants reside 
[sic], or in the county within which the plain- 
tiff resides and the defendant may be found.” 
(S. B. 217, approved December 19, 1949.) 


State Legislatures in Session 


The legislatures of Kentucky, Mississippi 
and Rhode Island convened in regular ses- 
sions on January 3, followed by the legis- 
latures of Massachusetts and New York on 
January 4, the legislatures of New Jersey 
and South Carolina on January 10 and the 
legislature of Virginia on January 11. The 
Georgia legislature, which has been recessed 
since February 19, 1949, reconvened on 
January 16. The Maryland legislature will 
meet in a budget session on February 1, as 
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will the California legislature on March 6, 
the latter limited to a period of thirty days. 
The Louisiana legislature will meet in regu- 
lar session on May 8. 

In addition to the regular session, the 
Texas legislature is expected to be called in 
special session about January 31, and the 
Idaho legislature will commence a special 
session on February 6, to consider appro- 
priations for the fiscal year. It has been 
reported that an effort will be made to in 
troduce to establish a monopo 
listic workmen’s compensation fund 


legislation 


Proposed State Legislation 


Coercion of insurance .. . The Massachu- 
setts legislature, which convened on January 
4, 1950, has three anticoercion bills for con 
sideration, all backed by insurance producers 
and aimed at preventing banks, finance com- 
panies, automobile dealers and other sellers 
from steering insurance into favored chan- 
nels. The Massachusetts Association of In- 
surance Agents is backing a bill (H. B. 
1092), which is a duplicate of the Connecti- 
cut anticoercion law, adopted in 1949. The 
Insurance Brokers Massa- 
chusetts is backing two anticoercion meas- 
ures (H. B. 1082 and H. B. 1211). One of 
the brokers’ bills is brief and simply de- 
clares coercion of insurance by lenders to 
be illegal, but does not apply to coercion by 
sellers. The other brokers’ bill is a duplicate 
of the more detailed New York anticoercion 
law, known as the Wilson-Mahoney Act. 


Association of 


Rent insurance ... A bill has been intro- 
duced in the Massachusetts Senate (S. B. 
35) which provides for the establishment and 
maintenance of rent insurance protection 


1949 Legislative Developments 
Summarized 


In an address before the annual meeting 
of the Life Insurance Association of Amer- 
ica in December in New York City, legis- 
lative trends and developments were reviewed 
by Mr. Eugene Thoré, general counsel of 
the association. ‘Federal legislative pro- 
posals,” he remarked, “reflect the preoccu- 
pation of with the problems of 
security. Governmental paternalism has found 
expression in numerous legislative proposals.” 
Pending the Senate Committee, in 
the form passed by the Heuse, is the Ad- 
ministration’s Social Security bill, which 
would add a funeral benefit, total and per- 
manent disab‘litvy benefits and would increase 
the tax and benefit base from $3,000 to $3,600 
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“Tt is estimated,” Mr. Thoré stated, “that 
the already enacted housing bill, which au- 
thorizes the construction of not to exceed 
810,000 units of low-rent public housing over 
a six-year period, and loans to farmers un- 
able to finance adequate housing, will cost 
between $16,000,000 and $19,000,000 over a 
period of forty years. When one considers 
that this single measure contemplates a gov- 
ernment investment equal to one-third the 
assets that the life insurance companies pos- 
sess after a century of operation, a challenge 
of federal power to the private economy be- 
comes vividly real.” 

Of growing importance in legislative con- 
siderations at the state level was the subject 
of sickness compensation. While most 
sickness” 


“cash 
proposals introduced during the 
year 1949 were not passed, this was not due 
to a lack of interest in this type of social 
legislation, but evidenced wide differences 
in viewpoint on whether private insurance 
should have a part in furnishing benefits. 
The Commissioners’ Model Draft for the 
regulation of group life insurance received 
legislative approval during 1949 in Arkan- 
Florida, Hawaii, Maine, Nebraska, 
Pennsylvania and Wisconsin, bringing the 
total to sixteen jurisdictions. State supervi- 


Sas, 


sion of the insurance business was further] 


strengthened during 1949 by enactment of 
the Unauthorized Insurers Process Act in 
fifteen states and by the adoption of fair 
trade practices acts in five additional states, 
bringing the total to twenty-four states. 

A development of major interest was in 
the field of valuation of securities. Connec- 
ticut, Massachusetts, New Jersey, New York 
and Pennsylvania enacted 
for financial assistance to the State 
ance Departments in establishing competent 
staffs for valuation of types of investments 
not properly subject to valuation on a mar- 
ket or amortized basis. 


Insurance Studies 


The Disability Unemployment Insurance 
Committee, created by the last legislature 
in Ohio, under S. B. 134, has held several 
meetings. Public meetings will commence 
within a few weeks. A survey will first be 
made by the Commission, assisted by insur- 
groups, to determine the f 
present disability coverage. 


ance extent of 

The Joint State Government Commission 
of Pennsylvania appointed a_ special 
subcommittee on insurance to study exist- 
ing laws and to report its findings and pro- 
posals to the 1951 legislature 


has 


I L J—January, 1950 


laws providing } 
Insur- | 





Policy 


ASSA 


zs 2 
sur 
wrong 
his o 
there 
deter1 
to the 
tentio 
these 
italici 
ond ( 
As i 
must 
injure 
incon 
Court 
create¢ 
of co 
Fo: 
by tl 
the 1 
speec 
as hi 
to al 
advai 
fell t 
bodil 
injur 
of th 
court 
“an 
insur 
woul 
1 
30 CC 


Autc 








d, “that 
hich au- 
exceed 
ing over 
1ers un- 
vill cost 
| over a 
ynsiders 
Sa QOv- 
iird the 
1i€S pos- 
hallenge 
omy be- 


ive con- 
subject 
“cash 
ing the 
not due 
f social 
ferences 
surance 
nefits. 
for the 
‘eceived 
Arkan- 
*braska, 
ing the 
supervi- 
further 
nent of 
Act in 
of fair 
l states, 
tes. 


st 


was in 
“onnec- 
w York 
‘oviding 

Insur- 
npetent 
stments 
a mar- 


surance 
islature 
several 
nmence 
first be 
y insur- 
tent of 


nission 
special! 

exist- 
nd pro- 


ry, 1950 


eet SE 










A’ Guide 


Policy Conditions (Continued) 


ASSAULT AND BATTERY 


to the Automobile Policy 


“Assault and battery shall be deemed an accident unless committed by or at the direction 


of the insured.” 


T HAS long been a principle of casualty in- 

surance that as a matter of public policy, a 
wrongdoer should not be protected against 
his own intentional addition, 
there is a tort theory that an accident is so 
determined in the light of the consequences 
to the injured party rather than by the in- 
tention of the Read in the light of 
these two philosophies, the policy provision 


wrongs. In 


actor. 


italicized above pays lip-service to the sec- 
ond one, but yet keeps inviolate the first 


As inconsistent as the situation created 
must seem from the point of view of the 
injured person, the end result is not as 


incongruous as it would appear at first blush. 
Courts are approach 
created under this clause with 
of common 


prone to problems 
a good measure 
sense 

For example, in a case recently decided 
by the United States Court of Appeals for 
the Tenth Circuit,’ where the insured had 
speeded up his car and made a sudden turn 
as his young lady passenger was attempting 
to alight in an effort to impropet 
advances made to her, and she slipped and 


resist 


fell to the pavement and sustained serious 
bodily injuries, the court held that the 
injury was caused by “accident, arising out 
of the use and operation of the car.” The 
court went on to declare that this was not 
“an assault and battery committed by the 


insured,” whereby coverage to the insured 


would be denied. The court said: 


1Columbia Casualty Company v. 


30 CCH Automobile Cases 693 (CA-10, 1948) 


Automobile Policy 


Abel et al., ae 


“Under the terms of the policy, assault 
and battery committed by the insured or at 
his direction was expressly excluded as an 
accident. Assault is defined in Oklahoma 
as any willful or unlawful attempt or offe1 
with force or violence to do a corporeal hurt 
to another, 21 O. S; 1941 Sec. 641; and 
battery is defined as any willful and unlaw- 
ful use of force or violence upon the person 
of another, 21 O. S. 1941 Sec. 642. While 
the and conduct of Abel towards 
LaVerne Ellington may have constituted an 
assault, they did not constitute assault and 
battery as thus defined. But the suit filed 
in the state court was not predicated solely 
upon assault and battery. It was predi- 
cated at least in part upon the increased 
speed and the swerving of the automobile as 
the proximate cause of the accident and re- 
sulting injuries. Therefore the provision in 
the policy relating to assault and battery 
committed by the insured or at his direction 
did not operate to absolve the company from 
obligation to defend the action and to pay on 
behalf of the insured any amount which 
might be recovered therein, not to 
the maximum specified in the policy.” 


acts 


exceed 


However, in another case; where the assault 
and battery were very definitely involved in 
the operation of the automobile,’ the United 
States Court of Appeals for the Fourth Cir- 
cuit held that coverage of the policy 
excluded. In this the 


Was 


case, insured inten- 


2 Farm Bureau Mutual Automobile Insurance 
Company v. Hammer et al., 32 CCH Automobile 
Cases 675 (CA-4, 1949). 






tionally drove his truck into an automobile 
in which five persons were riding, and his 
act resulted in the death or injury of all 
five. Here the court said: 

“There can be no doubt that the policy 
in suit not legally cover and was 
not intended to such conduct 
Wagner was guilty of, or to indemnify him 
for the consequences of his crime. Not only 


could 


cover as 


disposed of the point by saying briefly, “It is 


obvious, however, that this rule may not be 
applied to a policy like that in suit in which 
intentional injuries are expressly excluded 
from coverage.” 

While such a result may afford a small 
measure of relief to parties injured as the 
result of such conduct, little criticism 
should be levelled at the court. The con- 
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is it contrary to public policy to permit an struction given was to the plain .words in the | Medica 
ee : : : : policy, which were a matter of contract be- Beca 
insured to profit by his own wrongdoing or ‘ : 2 : 
r fe . re tween insurer and insured. Unfortunate as tion ot 
to encourage the commission of w rongtul the result may be to the third party (not af been a 
acts by relieving the wrongdoer of financial party to the contract), that consideration | der the 
responsibility therefor, but the policy issued certainly cannot affect the relationship of f been d 
to Wagner specifically excludes from its the contracting parties. That would seem | effect 
coverage the unlawful act which he per- to be a matter rather to be taken care of f js a 
formed . . . it is clear that wilfully driving py the legislature. The court in this case positio 
one’s car into another constitutes assault and did discuss the Virginia Safety Responsibility It is, v 
battery upon the other’s occupants.” Law, but came to the conclusion that since } js som 
On the point of whether such conduct a filing had not been made under the law § notice 
constituted an “accident,” regardless of the before the accident, the terms of the policy § js trivi 
intentional character of the act, the court took precedence over the statute, for bel 
injury 
NOTICE OF ACCIDENT Inde 
“When an accident occurs written notice shall be given by or on behalf of the insured | Went ¢ 
to the company or any of its authorized agents as soon as practicable. Such notice sured, 
shall contain particulars sufficient to identify the insured and also reasonably | “*Y: 
obtainable information respecting the time, place and circumstances of the accident, | %4Ve ' 
the names and addresses of the injured and of available witnesses.” } led to 
” , by the 
NOTICE OF CLAIM OR SUIT | = 
“If claim is made or suit is brought against the insured, the insured shall immediately } fed hi 
forward to the company every demand, notice, summons or other process received such n 
by him or his representative’ | and th 
| violati 
ASSISTANCE AND COOPERATION OF THE INSURED was tl 
“The insured shall cooperate with the company and, upon the company’s request, shall | the a 
; attend hearings and trials and shall assist in effecting settlements, securing and lieving 
giving evidence, obtaining the attendance of witnesses and in the conduct of suits he = 
The insured shall not, except at his own cost, voluntarily make any payment, | there 
assume any obligation or incur any expense other than for such immediate medical | “'' 7 
and surgical relief to others as shall be imperative at the time of accident.” ee 
) . ‘ 
MEDICAL REPORTS; PROOF AND PAYMENT OF CLAIM Ocean 
“As soon as practicable the injured person or someone on his behalf shall give to the } ot the 
company written proof of claim, under oath if required, and shall, after each } mobile 
request from the company, execute authorization to enable the company to obtain | _* Ba 
medical reports and copies of records. The injured party shall submit to physical | = 
examination by physicians selected by the company when and as often as the com- : ante. 
pany may reasonably require , 446 
as ao ; , : } thority 
“The company may pay the injured person or any person or organization rendering the | seems 
services and such payment shall reduce the amount payable hereunder for such | is an 
injury. Payment hereunder shall not constitute admission of liability of the | ee 
insured or, except hereunder, of the company.” ae 
} lieve 
There is a definite relationship between the policy that it becomes more obvious damag 
these four conditions which makes joint con- than ever that the other party to the con- 
sideration desirable. It is in this part of — tract, the insured, has certain obligations to | 
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the policy a practical 
In three of 
these four conditions, the insured must, as 


perform in making 


working instrument. the first 


a condition precedent, either give written 


notice, forward legal process or cooperate 


with the insurer in a particular way. The 
fourth condition the conduct of 
the injured party, who may or may not be 


concerns 


the insured, in presenting a claim under the 
Medical Payments Clause of the policy. 

Because of the tendency to procrastina- 
tion of human beings in general, there has 
been a tremendous amount of litigation un- 
der the first two of these conditions. It has 
been difficult to educate the public to the 
effect that the fulfillment of these conditions 
is a condition that is precedent to the im- 
position of liability on a particular insurer.® 
It is, nevertheless, so generally held. There 
is some authority for the proposition that 
notice need not be given where the accident 
is trivial and there is no reasonable ground 
for believing at the time that it involves any 
injury insured against.‘ 

Indeed, the Louisiana Supreme Court 
went even further® in a case where the in- 
sured, Toler, in backing out of his own drive- 
way, ran over a seventeen-month-old boy. He 
gave no notice to his insurer, having been 
led to believe that no action would be taken 
by the parents of the deceased child. Some 
eighty-two days later, when he ascertained 
that the parents would take action, he noti- 
fied his insurer, The insurer contended that 
such notice was not “as soon as practicable,” 
and that they were not liable because of the 
violation of this condition precedent. It 
was the opinion of the Supreme Court that 
the insured had reasonable ground for be- 
lieving that no claim would be made until 
he was informed to the contrary and that 
there was no prejudice to the insurer, nor 
fraud, collusion or bad faith. When it 
that “ the average citizen who 
purchases a public liability policy seldom, 
if ever, becomes familiar with its detailed 


any 
stated 


‘The Preferred Accident Insurance Company 
of New York v. Castellano et al., 22 CCH Auto- 
mobile Cases 1086 (CCA-2, 1944) 

4 Baker v. Metropolitan Casualty Insurance 
Company of New York, 171 Atl. 7 (Conn., 
1934): Phoenix Indemnity Company v. Ander- 
son’s Groves, Inc., 32 CCH Automobile Cases 
446 (CA-5, 1949). The latter case cited au- 
thority for the proposition: ‘‘The true rule, it 
seems to us, must be declared to be that notice 
is an essential requirement in order to fix lia- 
bility on the insurer when there has been such 
an occurrence or accident as would lead the 
ordinarily prudent and reasonable man to be- 
lieve that it might give rise to a claim for 
damages... .”’ 


Automobile Policy 


provisions but simply puts it away against 
the day when a claim may be made against 
him. Toler’s action under the circumstances 
of the present case was not unusual or care- 
less but rather what the average policyholder, 
inexperienced in law or claims, might have 
done in the same situation. ... ,” this court 
took a position that has little support in 
other jurisdictions. 


Generally speaking, the insured’s failure 
to read the policy, or, if he did read it, to 
remember, is not the sort of reason that will 
excuse compliance with such a condition 
precedent as the obligation to notify the 
insurer “as soon as practicable.”* In addi- 
tion, it is usually a question for the jury to 
determine whether the time for giving no- 
tice was reasonable under the circumstances,’ 
and not whether it was reasonable for the 
assured to assume that a claim would not 
be made.® As the District Court for the 
Southern District of New York said in the 
Klein case: ° 

“There may be circumstances where a 
delay of 56 days may not avoid a policy. 
Such an instance might be where the as- 
sured was too ill, or there might be other 
circumstances under which a delay of 56 
days might be justifiable. However, here no 
notice was given for the reason that Klein 
believed that Lazzara suffered no injury. 
That would not justify him in not giving 
notice to the insurance company.” 


With the terms of the standard policy 
condition reading “as soon as practicable,” 
there is actually no set standard as to what 
is and what is not practicable. It all depends 
upon what is reasonable under all the cir- 
cumstances.” There are where the 
courts have said that as many as ninety- 
three days might pass and notice be given 
as soon as practicable" (for example, in a 
case where the insured itself did not know 
of the occurrence of an accident for eighty- 
three days, at which time it was served with 


cases 


a summons) and other cases where notice 


5 Jackson et al. v. State Farm Mutual Auto- 


mobile Insurance Company, 26 CCH Automo- 
bile Cases 283 (La., 1946). 
® Malloy v. Head, 4 Atl. (2d) 875 (N. H., 


1939). 

* Hendershot v. 
surance Company, 25 
814 (Ohio, 1946). 

8’ American Lumbermen’s Mutual 
Company of Illinois v. Klein et al., 
Automobile Cases 53 (DC N. Y., 1945). 

® Footnote 8, supra. 

1 Farm Bureau Mutual Automobile Insurance 
Company v. Manson, 27 CCH Automobile Cases 
1083 (N. H., 1947). 

™ Dearborn National Casualty Company v. 
Consumers Petroleum Company et al., 31 CCH 
Automobile Cases 862 (DC IIl., 1949). 


Ferkel, Motorists Mutual In- 
CCH Automobile Cases 


Casualty 
24 CCH 
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after forty-nine days was not so considered.” 
Suffice it to say that by the use of the words 
of this condition, a loophole exists for the 
avoidance of the application of this condi- 
tion precedent by any reasonable excuse. 


Written Notice 


The question will occasionally arise as to 
what form the notice to the insurer must 
take. While the wording of the condition 
specifies written notice, this requirement is 
not always rigidly enforced. A recent Cali- 
fornia case™ stated that where the custom 
had been to give oral notice to the insurer, 
and the insurer raised no objection to the 
form of notice, in cases where written notice 
was later given, the insurer could be taken 
to have waived the policy requirement. (A 
California statute required the insurer either 
to present its objections to form of notice 
or be considered to have waived them.) Most 
of the cases, however, do not concern the 
situation where oral notice has been sub- 
stituted for written notice. There have been 
a few cases sustaining oral notice where the 
subsequent written notice has been consid- 
erably delayed,“ and one case where suff- 
cient was said to have been given 
when a member of the firm which issued the 
policy was personally notified.” 


notice 


The question will occasionally arise as to 
the authority of persons outside of the com- 
pany to receive notice of an accident. It is 
well settled that the notice condition is not 
satisfied by giving notification to a broker 
who is the agent of the insured rather than 
to the agent of the company.” A California 
case has held that a broker is under no obli- 
such a notice to the in- 
surer or a general agent, 
upon to so." case, immediate 
notice was given the broker and the sum- 


gation to forward 
and cannot be relied 
do In this 
mons in the action was sent to the insurer 
eleven months later. Where notice is given 
to an agent of the company, under contract 
with the insurer to represent it in the prose- 
cution 


and conduct of the insurance busi- 


2 Abitante v. Home Indemnity Company, 240 
App. Div. 553 (1934): however, in Kennedy v. 
Dashner, Preferred Automobile Insurance Com- 
pany, 28 CCH Automobile Cases 548 (Mich., 
1947), a delay of forty-seven days was not too 
great. 

13 Dickenson et al, v. General Accident Fire 
and Life Assurance Corporation, Ltd., 22 CCH 
Automobile Cases 349 (CCA-9, 1945). 

4 Dowell v. United Pacific Casualty Insurance 
Company, 72 Pac. (2d) 296 (Wash., 1937); In- 
dependence Indemnity Company v. Sanderson, 
57 F. (2d) 125 (CCA-9, 1932). 

1% American Casualty Company vv. 
163 Atl. (2d) 870 (Md., 1933). 
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Purcella, 


ness, it has been held to be notice within the 
terms of this condition of the policy.” 

The first decision in the Boyd case ® not so 
long ago tossed a bombshell into the whole 
law on construing the notice condition of 
the automobile-liability policy. In that case, 
Kentucky had, by statute, created a direct 
action for an injured party against the in- 
surance company. The court declared: 

“The inference is inescapable that it was 
the intention of the Legislature in the enact- 
ment of the 1936 Act to create an independ- 
ent right of action by the injured person 
against the insurer, notwithstanding the fail- 
ure of the insured to observe or comply with 
conditions subsequent in the policy, although 
such failure on his part would constitute a 
defense to an action brought by him against 
his insurer. We therefore conclude that the 
established public policy rule in this state is 
that a casualty policy of the nature and kind 
here involved creates a two-fold liability on 
the part of the insurer. ” (Italics sup- 
plied.) 

It is interesting to note, however, that 
the Louisiana Court, in a case decided at 
about the same time, arrived at a different 
conclusion under a statute giving the in- 
jured party the right of direct action against 
the insurer. In this case, the insured had 
failed, for more than a year, to give notice 
of the accident to his insurer.” The court 
stressed the point that the right given the 
injured was subject to the “terms and limits 
ot the policy,” and concluded that the notice 
requirement fell within that category. There 
was a vigorous dissent on the ground that: 

“We think that the words ‘terms and lim- 
its of the policy’ were not intended to in- 
clude the requireme:. notice, but referred 
only to the amount which might be recov- 
ered and to those other warranties and con- 
ditions with which it was within the power 
of the plaintiff to comply.” 


It will be noticed that slightly different 
language is used in the condition requiring 
the insured to forward legal to 
(Continued on page 40) 


% Arthur v. London Guarantee & Accident 
Company, Ltd., 26 CCH Automobile Cases 1047 
(Cal., 1947); Abrams v. American Fidelity and 
Casualty Company, 28 CCH Automobile Cases 
861 (Cal., 1947). 

7 Arthur v. London 
Company, Ltd., supra. 

1% Hankins v. Public Service Mutual Insurance 
Company, 31 CCH Automobile Cases 72 (Md., 
1948). 

”% Travelers Insurance Company v. 
CCH Automobile Cases 803 (Ky., 1948). 

20 West et ux. v. Monroe Bakery Ince. et al., 
31 CCH Automobile Cases 152 (La., 1948). 
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The Commercial-Radius 


Endorsement ... ... ... 


By M. F. GOLDSTEIN and J. WINSTON HUFF 


ATTORNEYS 


DOES THIS 
LIMIT THE 


ENDORSEMENT 


— PROGRESS MADE in standard- 
- izing most of the provisions of the cas- 
ualty policy appears not to have been 
extended to certain endorsements limiting 
the use of commercial vehicles. A recent 
interesting case which emphasizes the con- 
fusion in the field of commercial-radius en- 
dorsements is [V/allace v. Virginia Surety 
Company, Inc., 32 CCH AUtTomMoBILE CASES 
624, 55 S. E. (2d) 259, 80 Ga. App. —, 
cided by the Georgia Court of Appeals on 
September 23, 1949. 

The insured, operator of a trucking line, 
procured a policy of liability insurance which 
contained the following Commercial-Radius 
Endorsement: 


de- 


“In consideration of the premium at which 
the policy is written, it is agreed that the 
automobile or automobiles described in the 
policy will be used and operated entirely 
within a radius of 500 miles of the place 
where such automobile or automobiles as de- 
scribed in said policy are principally garaged. 

“It is further agreed that the company 
shall not be liable for, nor will it pay any 
loss or claim whatsoever that results from 
accident or loss occurring while the 
automobile or automobiles described in 
the policy are being operated outside of the 
radius of 500 miles of the place where such 
automobile or automobiles described in the 
policy are principalky garaged.” 


any 


Also attached to the policy was the usual 
Interstate Commerce Commission carrier en- 


Commercial-Radius Endorsement 


ACCIDENT OR THE 


ATLANTA, GEORGIA 


IN A CASUALTY 


LENGTH 


POLICY 
OF THE TRIP? 


dorsement, which provided that violation of 
any provision of the policy or endorsement 
thereto by the insured should not relieve the 
insurance company from liability to the pub- 
lic, and further providing that the insured 
would reimburse the company for any pay- 
ment made by it which, except for the ICC 
endorsement, it would not have otherwise 
been obligated to make. 

One of the trucks covered by this policy 
of insurance was dispatched from Atlanta, 
Georgia, its principal place of garaging, on 
a trip to Miami, Florida—some 725 miles 
distant from Atlanta. On the return trip 
from Miami, the truck was involved in an 
accident at a point about 275 miles from 
Atlanta. Thus, although the truck had trav- 
eled beyond the 500-mile radius prescribed 
in the endorsement to the policy, the acci- 
dent happened well within the 500-mile radius. 
Suits for damages were instituted against the 
insured by the occupants of the other ve- 
hicle involved in this accident. 


Action Brought by Insured 


The insurer at first refused to take over 
and defend the suits, claiming that the en- 
dorsement had been breached. The insured 
then brought suit in the Superior Court of 
Fulton County, Georgia, for a declaratory 
judgment, alleging that the insurance com- 
pany had refused to defend the suits and 


praying that the insurance contract be con- 
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strued to bind the insurance company to 
defend the suits and to pay any judgments 


obtained. 

The held in the in- 
surance company and entered judgment for 
the defendant. The insured then carried the 
case to the Court of Appeals of Georgia, 
which affirmed the judgment of the trial court 


trial court favor of 


It should be pointed out that there was 
no question here as to the liability to the 
public. The 
mentioned above, protects the rights of in- 
jured members of the public by denying to 
the insurer the right to plead a violation 
of the policy in defense to a suit. However, 
the question of whether there has been a 
breach of the policy does become important 
in determining the right of the insurance 
company to proceed under its reimbursement 
clause against the insured for whatever sums 
it might be forced to pay out as a result 
of the ICC endorsement. In the instant case, 
after the insured had brought his suit for a 
declaratory judgment, the insurance com- 
pany did step in and settle the claims of the 
injured parties. 


ICC endorsement, which was 


In affirming the opinion of the lower court, 
the Court of Appeals split four-to-two on 
the question of the construction of the policy 
and the endorsement to it. The majority 
opinion was written by Judge Worrill, re- 
cently elevated from the Superior Court 
Bench. His approach to the question is 
characteristic of the directness and brevity 
displayed by able trial judges in the dis- 
position of practical questions. Beginning 
with the premise that the cardinal rule in 
the construction of contracts is to ascertain 
the intent of the parties, the majority opinion 
proceeded to dispose of the question in the 
following clear and unmistakable language 

“The plaintiff agreed in the first paragraph 
of the quoted ‘commercial radius endorse- 
ment’ not to drive the automobile beyond 
the 500 mile radius. This agreement, show- 
ing on its face the consideration therefor, 
constituted a promissory warranty on the 
part of the plaintiff, which when violated by 
him in sending his vehicle covered by the 
policy on a trip to Miami, Florida, beyond 
that radius, entitled the defendant to declare 
the policy, for the purposes of that trip, or 
operation, in its entirety, void. Such action 
by the plaintiff constituted a breach of the 
contract which released the defendant from 
the obligation to perform its covenants un- 
der the contract of insurance insofar as that 
particular trip was concerned.” 


The dissenting opinion was prepared by 
Judge Felton, a very able judge, with many 


10 


years of service in the appellate court. He 
pointed out what he believed to be the effect 
of the second paragraph of the commercial- 
radius endorsement upon the first paragraph 
Judge Felton was of the opinion that the 
second paragraph of the radius endorsement 
stated as a matter of agreement what the 
consequence of a breach of the first para- 
graph would be, and thought that it took 
precedence over whatever construction the 
law might put upon the first paragraph 
alone. It was the gist of the dissent that 
the fact that the vehicle had been operated} 
outside the 500-mile radius prior to the acci- 
dent did not operate to exclude coverage 
when the accident actually happened within 
the covered zane. 


Basic Question 


The two opinions in the case thus point 
out the basic question: Where the holder of 
a policy of insurance accepts a commercial- 
radius endorsement stipulating that the ve- 
hicles insured will be used entirely within a 
500-mile radius, does the insurance become 
suspended during the entire trip having a 
destination beyond 500 miles, or is the insur- 
ance suspended only while the vehicle is 
outside the 500-mile zone? In other words, | 
does the insurer in such an endorsement as | 
the one under consideration here say that it} 
will insure a “short haul” carrier, or does it} 
say that it contracts to insure any type of 
haul, so long as the accidents happen within 
a specified zone? What is it that the insurer 
undertakes to insure: Is it a type of trip or 
project, or is it anything within a geographi- 
cal area? 

So far as research had disclosed, the deci- 
sion here discussed is the first decision by 
an American court passing squarely upon 
this interpretation of the 500-mile radius en- | 
dorsement. It should be said that the par- 
ticular question presented was a thorny one 
for the court, not only because of the unique | 
lack of precedent, but also because of the 
rather ambiguous and vague language in 
which this particular endorsement was cast. 
It does not clearly express what was the 
intent of the parties. 


Some inkling of the intent of the insurance 
company in requiring such an endorsement 
might be derived from a consideration of 
the factors taken into account in setting the 
premium. Many risk factors, such as driver 
fatigue, possibility of mechanical failure and 
others materially differ with the length of 
the radius and the type of project in which 
the insured engages. For example, the rec- | 
ognition that risk of accident increases with 
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the length of the haul and the number of 
driving hours is found in the Interstate Com- 
merce Commission regulations prescribing 
and limiting the hours of service of em- 
ployees of motor carriers. If geographical 
area were the only standard of determining 
the company’s liability, then the basis of 
the calculation of the risk would be unsound, 
because the vehicle could be returning from 
a destination ten times farther away than the 
mileage prescribed as the allowable radius 
and still be covered as soon as it got back 
within that radius. On the other hand, on 
the outward-bound leg of most journeys, 
many of the risk factors are the same for 
a long haul outside the radius as for a short 
haul within the radius. This merely serves 
to emphasize the need for complete clarity 
of expression in such endorsements, so that 
the intention of the insurance company will 
be unmistakable, and will not have to be 
inferred. 


Deviation’ Doctrine Analogous 


A valid analogy may be found in the doc- 
trine of “deviation” in the law of marine 
insurance. This rule is stated in 29 American 
Jurisprudence 594, as follows: 

“A deviation within the meaning of ma- 
rine insurance is a voluntary departure, with- 
out necessity or justifiable cause, from the 
regular and usual course of the voyage. Such 
a departure discharges the insurer, regard- 
less of whether the degree or period of the 
risk is increased, since the insured has no 
right to substitute a different voyage and 
risk from that insured.” 

This doctrine is expressly recognized by 
Georgia statute. (Georgia Code, 1933, 56-1206.) 
In a sense, when the insured dispatched a truck 
from Atlanta—the principal place of garaging 

to Miami—a point beyond the 500-mile ra- 
dius—it was a deviation from the trip or haul 
intended to be insured by the policy. Such 
a deviation by the insured should discharge 
the insurer. 

As will be noted from the above quotation 
from American Jurisprudence, it matters not 
whether the deviation enhances the risk, and 
it should likewise be of no consequence that 
the traveling of the vehicle beyond the 500- 
mile radius did not increase the risk. If 
the insured wilfully breaches his promissory 
warranty that the vehicle will not be sent out 
of the 500-mile radius, his policy coverage 


should be forfeited for that particular trip, 
regardless of whether the risk is increased. 
Such a view finds support in a recent article 
dealing with the exclusions in a standard 
automobile policy... That the question of 
whether or not the risk is increased should 
be of no moment in such situations as these 
finds support with the opinion of the major- 
ity of the court in this case. The court held 
that the insurer was relieved from liability 
for the entire trip from its inception to its 
end. Although the accident might have hap- 
pened only one hundred miles from Atlanta 
on the outward-bound leg of the trip, where 
the general risk factors involved are the same 
for a 500-mile trip as for a 725-mile trip, still 
the insurer is relieved of liability, because, 
in dispatching the vehicle on a trip beyond 
the agreed limit, the insured has breached 
his promissory warranty to the insurer.’ 


Similar Endorsements 


While preparing the instant case for trial 
and appeal, counsel for the insurer had occa- 
sion to examine similar endorsements. The 
Standard Automobile Liability Insurance 
Manual, published by the National Bureau 
of Casualty Underwriters, contains the fol- 
lowing endorsements for limitation of use: 


(a) “It is understood and agreed that com- 
mercial automobiles covered by this policy 
will make no regular or frequent trips to 
locations beyond a 50 mile radius from the 
limits of the city or town where such auto- 
mobiles are principally garaged.” 


(b) “It is understood and agreed that com- 
mercial automobiles covered by this policy 
shall be used exclusively within a 50 mile 
radius of the limits of the city or town where 
such automobiles are principally garaged.” 

From a legal standpoint, the types of en- 
dorsements above set out accomplish entirely 
different results. The clause marked (a) 
above is merely a promissory representation, 
and appears to contemplate occasional trips 
beyond the fifty-mile limit. Thus, a trip 
beyond the allowable radius would not void 
the policy. On the other hand, the clause 
marked (b) is a promissory warranty, and 
a trip beyond the allowable radius should 
void the policy. There is, however, left to 
surmise what will be the result if the ve- 
hicle goes outside the covered zone, but is 
involved in an accident after it has returned 
within the allowable radius. 





1‘‘A Guide to the Automobile Policy,’’ The 
Insurance Law Journal, November, 1949, p. 789. 
2For an interesting analogy to the present 
case, see Judge Sibley’s opinion in Maryland 
Casualty Company v. Cross, 7 CCH Automobile 


Commercial-Radius Endorsement 


Cases 826, 112 F. (2d) 58. He there held that 
insurance coverage does not go ‘‘off and on’’— 
off when a policy breach is committed, and 
back on again when the breach ceases. 
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As for fire, theft and collision coverage, 
the Standard Automobile Fire and Theft 
Manual, issued by the National Automobile 
Underwriters Association, contains the fol- 
lowing form: 

“In consideration of the premium at which 
the policy designated above is issued, it is 
warranted by the insured that no regular or 
frequent trips of commercial vehicles de- 
scribed in such policy are or will be made 
during the policy period to any location 
beyond a 50 mile radius from the limits of 
the city or town of principal garaging of 
such vehicles.” 

This last-quoted clause is labeled a war- 
ranty, but its effective force is somewhat 
doubtful. Whether the accident took place 
while the vehicle was on its regular trip, or 
whether the particular occasion is an iso- 
lated trip apparently contemplated by the 
insurance would be a question of fact, and 
it might be difficult for the insurance com- 
pany to attempt to absolve itself from liabil- 
ity under such a clause. All are rather 
indefinite. 


Suggested Endorsement 
for Clarity and Definiteness 


In drafting commercial-radius endorse- 
ments, the prime objective should be clarity 
and definiteness of expression, so that there 
can be no mistake as to the coverage of the 
policy. In the endorsement in the case under 
discussion, as well as in the other quoted 

% Since the case arose, the Virginia Surety 
Company has changed the form of its radius 
endorsement The new form of endorsement 
is similar to the suggested form of endorse- 
ment last quoted. 

*When the language of exclusion is clear, 
the courts do not hesitate to relieve the insur- 
ance company of liability. State Farm Mutual 
Automobile Insurance Company v. Belshe, 
(Ark.) 112 S. W. (2d) 954; State Farm Mutual 
Automobile Insurance Company’ v. Coughran, 
303 U. S. 485, 82 L. Ed. 970; Clark v. Superior 


The nation’s life 


insurance companies 


endorsements, this necessary clarity seems 
to be lacking. It would seem that an en- 
dorsement cast in the following language 
might obviate a great deal of the doubt which 
now exists: 

“In consideration of the premium charged 
for the equipment described in the afore- 
mentioned policy, to which this endorse- 
ment is attached and forms a part, it is agreed 
that the automobile or automobiles described 
in said policy will be operated and used 
entirely within a radius of 500 miles from 
the place where such automobile or auto- 
mobiles described in said policy are princi- 
pally garaged, and it is further understood 
and agreed that no coverage is provided un- 
der this policy if such automobile or auto- 
mobiles are proceeding to or returning from 
a trip beyond 500 miles from the principal 
place of use and garaging, as designated in 
Item I of the policy declarations.” * 

If the endorsement to the policy is drawn 
in language sufficiently clear and unambigu- 
ous to express definitely what the insurer 
undertakes to insure, and what coverages 
are excluded, it is probable that the courts 
will enforce it as written.* The great need 
is for clarity in expressing the agreement 
of the parties to the contract of insurance. 
It is hoped that this brief article has shown 
some of the problems faced in the drafting 
of a commercial-radius endorsement and the 
need for clear expression of what the en- 
dorsement intends to accomplish and what 
will be the results of its breach. [The End] 
Lloyd’s, 147 S. W. (2d) 1113; Smith v. Har- 
monia Fire Insurance Company of Buffalo, New 
York, 2 CCH Automobile Cases 29, 199 S. E. 
698; Service Trucking Company v. American 
Casualty Company, 51 Atl. (2d) 397. The lat- 
ter case cites Topkis v. Rosenzweig et al., 3 
CCH Automobile Cases 123, 333 Pa. 529, 531, 
5 Atl. (2d) 100, 101, holding: where the 
language of the policy is clear and unambigu- 


ous it cannot be construed to mean otherwise 
than what it says.”’ 


are custodians of 


$47,500,000,000 in personal savings of the people, according to 
Senator Joseph C. O’Mahoney, Democrat, of Wyoming, chair- 


man of the Joint Committee on the Economic Report. 
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Res Ipsa Loquitur 
Must Be Controlled! 


THE 
By WILLIAM P. NOLAN 
ATTORNEY — CHICAGO 


ES IPSA LOQUITUR has had such a 
body of law develop—refining, extend- 
doctrine—that the 
situation is a contradiction of the rule: it no 
longer speaks for itself. 


ing, contracting the 


As a result the courts have become a sort 
of John Alden for the maxim and perilous 
indeed has become the role of the lawyer 
here and there who hazards a prophecy as 
to whether the rule will be applied by the 
court in a given factual setup. 

‘The four appellate courts of Missouri have 
been called upon to grind out their share 
of decisions as to whether the rule should 
be applied. Recently, in a decision of the 
St. Louis Court of Appeals, the Supreme 
Court refused a motion to transfer the case 
amount of 
approval of the decision can therefore be 
read into the situation." 


to the highest court; a certain 


The opinion indicates that refusal of the 
application of res ipsa loquitur turned upon 
the weighing of the relationship of right to 
control and actua! control. The significance 
will be understood on the facts. 

Harry Weisbrod was a truck driver who 
pulled his vehicle into a public alley in a 
busy downtown St. Louis location. He was 
to make a delivery in a building 
abutted on the alley, and he parked his truck 
so that, in walking from the back of his 
truck to the entrance he would use, he 
passed along the rear of a building occupied 
by the defendant. In the wall of this latter 
building (which was flush with the alley’s 
edge) 
eight inches, its lower part a foot or two 


was a door thirty-three by thirty- 


DOCTRINE IS 
CONTRACTION, EXTENSION AND REFINE- 
MENT PRODUCE THE PARADOX THAT THE 
RULE 


which ° 


\ WISE ONE, BUT 


NO LONGER SPEAKS FOR ITSELF 


above the alley level. This door covered a 
delivery chute leading down into a basement 
storeroom and was used only by defendant. 
It was of metal, hinged at the top, closed 
against a metal frame and secured by a 
spring latch at the bottom—on the inside. 
It was shown that the usual practice was 
for the door to be kicked or “banged upon” 
by the various deliverymen of merchandise 
and supplies, whereupon defendant’s stock- 
man would pull a cord in the basement, 
thereby unlocking latch. Un- 
locked, the door could be raised by handles 
into an upright position, against the wall or 
almost so, and then a heavy metal hook 
imbedded in the mortar a foot or so above 
the top of the door could be dropped into an 
eye affixed to the outer (when closed) side 
of the door. 


the spring 


Weisbrod stated that the door was in the 
raised position when he parked his truck and 
that it remained so, without anyone’s touch- 
ing it, so far as he knew, for approximately 
half an hour. Then, as he passed beneath it, 
while walking from the rear of his truck to 
the building entrance he sought, it fell and 
hit him on the head. 

Examination of the door after the accident 
did not disclose anything wrong with the 
hinges or the hook and eye, and it became 
apparent that it had been insecurely latched 
—if it was latched—by the last one to raise 
it. Identification of the deliveryman who 
thus raised it proved impossible, even though 
defendant’s efforts were spurred by a third 
party practice that would have permitted de- 
fendant to bring in the culprit and his 
employer as indemnitors. 
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We'sbrod v. Katz Drug Comnany 


Negligence Cases 366 (St. Louis Ct. App., 1949). 


Res Ipsa Loquitur 








Plaintiff evidently was unable to find any- 
thing specifically wrong with the door, and 
his petition for damages was cast in the 
res ipsa loquitur form. In this manner, he 
sought to retreat “into the fog of his own 
assumed or real ignorance’”—so the Court of 
Appeals was informed. 

This seemed so literally to be the case 
that trial preparation consisted in preparing 
to show that, though defendant used the 
door exclusively for deliveries to it, control 
of the door was yielded, more often than 
not, to deliverymen employed by others than 
defendant. This developed a situation where 
“right of control” would have to be dis- 
tinguished from actual control. 


Basis of Res Ipsa Loquitur 


Missouri has long accepted the familiar 
doctrine that res ipsa loquitur will be applied 
only if (1) the occurrence resulting in in 
jury is of a kind that does not ordinarily 
happen if those in charge use due care; 
(2) the instrumentalities involved are under 
the management and control of the party 
sought to be charged and (3) the defendant 
possesses superior knowledge or means of 


information as to the cause of the occur- 
rence.” 
Following adverse verdict and adverse 


ruling on a post trial motion similar to 
judgment n. o. v., defendant appealed and 
urged that plaintiff's evidence (defendant 
offered none on the casualty itself) disclosed 
a situation where none of the three con- 
junctively stated characteristics was present. 
The court’s opinion discloses that judg- 
ment for the defendant should have been 
entered on the second: the control and man- 
agement of the instrumentality involved. 


Actually, the writer believes, the first and 
third elements were equally lacking in the 
proof offered by plaintiff. The first and the 
second elements are not infrequently con- 
fused and, in application to facts, often 
overlap; some of that may be apprehended 
in the opinion. Missouri has the rule that 
“management and control” are not limited to 
actual physical control but also include 
right of control at the time the negligence is 
committed.? The Katz Drug Company, it 
was conceded, had right of control in the 
sense that it could have locked or unlocked 
the door, as it pleased. 


But the distinction made by the court is 
that, before res ipsa loquitur may be applied, 
the “right of control’ must contribute to 
cause the injury, and the yielded, actual con- 


2 McCloskey v. Koplar, et al., 329 Mo. 527, 46 
S. W. (2d) 557. 
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trol must not be disclosed as the real cause 
of the casualty. 

Having pointed out that there was noth- 
ing wrong with the door or the hook, the 
court went on to draw “the only inference... 
that it was improperly hooked before it fell.” 
Whereafter, following a discussion of cases 
it deemed applicable, the court reached the 
reasoning of its decision: 

“The fact that delivery men were allowed 
to open the door created no hazard in itself 
without an act of negligence on the part of 
one of them. Where, as here, a third party 
enters into the situation and control is 
yielded to him the injuring occurrence must 
be incident to the right of control to bring it 
within res ipsa loquitur. If the mere right of 
control were to extend the doctrine to in- 
clude the operation of those causes for 
which the defendant would otherwise be 
under no legal obligation, it would make the 
owner of any property liable for its harmful 
misuse even in the hands of a trespasser. 
No one would contend that the defendant 
would be liable if the plaintiff had been in- 
jured by a third party allowing the door to 
fall while in the act of raising it, and in the 
final analysis we have about the same situa- 
tion here. Someone not in defendant’s em- 
ploy had improperly hooked the door and it 
was caused to fall.” (Italics supplied) 


Res ipsa loquitur is a rule that has sprung 
from the necessity of the situation: it de- 
veloped from the wisdom of relieving the 
asserter of the fact of negligence from the 
burden of proving it when the surrounding 
facts warranted the drawing of the inference 
of the ultimate. But the tendency has been 
to extend it to cases where plaintiff’s lack 
of industry in obtaining proof can pay divi- 
dends and where, if plaintiff were required 
to offer specific proof, he might fully excul- 
pate defendant of any fault. 


For res ipsa loquitur is a rule that pro- 
vides a sort of paradox: plaintiff may not 
offer too little or too much. 


Within the precincts for which it was de- 
signed, it is a wise rule. Unwarranted exten- 
sion of it can only work injustice and tend 
to foist upon a person a liability that can 
be, at best, only an inferred one. 

As, for example, the Weisbrod case: under 
its facts, could not the latch have been left 
unsecured to catch some luckless object of 
the macabre sense of humor of an April 
Fool trickster? 

For the accident happened on April Fool’s 
Day! [The End] 


' Ibid. 
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At ONE TIME or another the thoughts 
‘% of all men turn to the uncertain nature 
of their sojourn in this vale of tears. Con- 
scious that they cannot carry with them 
their earthly possessions, wise men make 
disposition of their property to assure the 
preservation of their homes and the protec- 
tion of their loved ones. By a testament, 
they control the distribution of the results 
of their labors and make provision in ac- 
cordance with the needs of their dependents. 
Supervision of the execution of the testa- 
ment falls within the province of the probate 
court, and this court also has jurisdiction of 
the administration of estates of those who 
fail, for one reason or another, to avail 
themselves of the opportunity which the 
law affords to distribute their property as 
they see fit. 

Life insurance is a means of augmenting 
the funds available for distribution on death. 
It supplements, and may in fact exceed, the 
property of the insured which will be con- 
trolled by the provisions of the will or the 
laws of intestate succession. In a sense it is 
testamentary in nature, for by the life insur- 
ance policy the insured may determine the 
persons to whom the proceeds shall be dis- 
tributed upon his death. The will and the 
insurance settlement, taken together, should 
provide an integrated plan for the accom- 
plishment of the ultimate purposes behind 
both instruments. 

Although the insurance policy forms an 
essential part of the testamentary scheme, 
supervision of the distribution of the insur- 


1 Roberts v. Bathurst, 4 CCH Life Cases 46, 
112 F. (2d) 543 (CCA-5, 1940). 


Life Insurance Policy in Probate Court 


ance proceeds does not customarily fall 
within the jurisdiction of the probate court. 
There is, however, a natural affinity and in 
a variety of ways the insurance policy, by 
action of the decedent or by operation of 
law, may be so interwoven with the admin- 
istration of the estate that the probate court 
will be called upon to recognize its existence 
and include it within its judgments. 


Life Insurance Proceeds as Asset 
of Insured’s Estate 


Ordinarily, when a policy is payable to 
the executors or administrators of the in- 
sured, the proceeds constitute an asset of 
the insured’s estate. The executor or ad- 
ministrator entitled to receive the policy 
proceeds is the legal representative appointed 
by the court of appropriate jurisdiction at 
the domicile of the decedent. If, by chance, 
legal representatives are appointed in dif- 
ferent jurisdictions, the federal interpleader 
statute affords relief to the insurance com- 
pany confronted with conflicting claims.’ 


One word of warning is necessary, how- 
ever. Statutory provisions may have an 
effect upon what would otherwise be a simple 
rule. The statute may provide that any life 
insurance shall inure to the benefit of the 
widow and children. In that event, although 
the executors may be permitted to collect 
the proceeds, distribution must be made pur- 
suant to the statute.” If, as in Florida, the 
statute permits the insured to bequeath the 


2See American Trust & Banking Company v. 
Twinam, 13 CCH Life Cases 528, 216 S. W. (2d) 
314 (Tenn., 1948). 
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proceeds of insurance policies payable to his 
executors or administrators, the exercise of 


this statutory right may remove the pro- 
ceeds from the estate In New York Life 
Insurance Company v. Valz* the insured be- 


queathed the proceeds of policies payable to 
his estate to named trustees for the benefit 


of his widow and children. In an action 
brought by the trustees against the com- 
pany for a declaration of the respective 


rights of the trustees and executors, it was 
held that because of the statutory provision 
the executors did not even have the right to 


collect the policy proceeds. In fact, the 
court went so far as to hold that it was 
unnecessary to interplead the executors. 


The opinion was expressed that the Florida 
statute was an integral part of the policy 
and that the company impliedly consented 
to the disposition of the proceeds by the 
will of the insured. The court went further, 
in fact, and held that since the insured had 
the right to elect an optional settlement 
under the provisions of the policy, he could 
empower the trustees as legatees to do like- 
wise. Technically inharmonious language of 
the policy contract could not restrict the 
power and authority granted to the insured 
by the statute.‘ 

In another situation, also, the policy pro- 
visions for payment of proceeds to the ex 
ecutors or administrators may be disregarded. 
Thus, if the insured has taken such steps as 
the court sufficient to substitute a 
named beneficiary, the proceeds will be pay- 
able in accordance with the insured’s intent 
and may not be reached to satisfy his debts.° 

On the other hand, the proceeds of a 
policy payable to a named beneficiary do 
not constitute assets of the insured’s estate. 
This result reached where the 
policy was payable to the insured’s execu- 
tors or administrators for the benefit of his 
wife. Under such circumstances the pro- 
did not constitute a part of the in- 
sured’s estate and the sureties on the bond 
of the executor were not liable.* A similar 
result was reached with respect to the pro- 
ceeds of a mutual benefit association certifi- 


deems 


has been 


ceeds 


The question of substantial compliance 
with policy provisions for designation of a 
beneficiary also arises where the insured in- 
dicates a desire to change the policy to benefit 
his executors or administrators and leaves a 
will bequeathing the proceeds. If the at- 
tempted change is deemed incomplete, the 
representatives of the estate cannot recover 
the proceeds.® 


An attempt by an executor to recover the 
policy proceeds was equally unsuccessful in 
the case of an insured who had terminated 
his relationship with a corporation which 
was entitled to the proceeds by the terms of 
the policy and other supplementary docu- 
ments. The allegation of the executors that 
the corporation was a naked trustee because 
of a lack of insurable interest was rejected, 
and their attempt to recover out of the pro- 
ceeds the amount in excess of premiums paid 
was unsuccessful.” If, however, an assign- 
ment, absolute in form, is in fact collateral, 
that portion of the policy proceeds which 
exceeds the indebtedness is in equity an 
asset of the insured’s estate and the creditor 
must account for the excess to the executor 
or administrator.” 


This principle may be invoked in many 
situations. In Schething v. Baltimore & Ohio 
Railroad” suit was brought by a divorced 
wife to restrain payment of policy proceeds 


on the ground that a petition to set aside | 


the divorce decree was pending. The policy 
of insurance had been made payable by the 
insured to his second wife. Under the estab- 
lished principle that a divorce may not be 
set aside after death unless property rights 
are involved, the relief was denied. The 
policy not an asset of the insured’s 
estate and he had left no other property. 


was 


If the beneficiary predeceases the insured 
and the policy thereby becomes payable to 
the insured’s estate, the proceeds will con- 
stitute assets thereof; and where the right 
to the proceeds is vested in the beneficiary’s 
estate, if the insured is the sole statutory 
heir the proceeds upon his death will be- 


come a part of his estate.” If prior to his 





cate payable by its terms to “devisees” as death, however, the insured assigns the in- 
provided in the member's will.’ terest to which he has succeeded, the pro- 

‘9 CCH Life Cases 862, 141 F. (2d) 1014 * People v. Petrie, 191 Ill. 497, 61 N. E. 499 
(CCA-5, 1944) (1901) 

‘See also Flick’s Estate v. Commissioner of * Nance v. Hilliard, 1 CCH Life Cases 430, 101 
Internal Revenue, 166 F. (2d) 733 (CCA-5, 1948) F. (2d) 957 (CCA-8, 1939). 
This question was considered by W. Calvin "Chapman v. Lipscomb-Ellis Company, 7 CCH 
Wells, General Counsel of the Lamar Life In- Life Cases 949, 194 Ga. 640, 22 S. E. (2d) 363 
surance Company in Association of Life Insur- (1942) 
ance Counsel Paper No. XLVIII, December, 1920, ” Saville v. Lee, 43 Ga. App. 263, 158 S. E 
in connection with the Mississippi statute 441 (1931). 

*> In re Burnett’s Estate, 6 CCH Life Cases 499, "6 CCH Life Cases 827, 180 Md. 168, 23 Atl. 
47 Cal. App. 464, 118 Pac. (2d) 298 (1941). (2d) 381 (1942). 

* Nickals v. Stanley, 146 Cal. 724, 81 Pac. 117 ” Belleville Savings Bank v. Aneshaensel, 298 
(1905) Ill. 292, 131 N. E. 682 (1921). 
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ceeds do not constitute an asset of his estate; 
nor do they constitute an asset of the bene- 
ficiary’s estate, even though a subsequently 
appointed administrator collects the pro- 
ceeds as one having the legal right to do so.” 


In one other situation proceeds payable 
to a named beneficiary may become an asset 
of the insured’s estate. If the beneficiary 
kills the insured under such circumstances 
as to forfeit rights in the policy, the repre- 
sentative of the insured’s estate will collect 
the policy proceeds.” 

There are numerous cases considering the 
question of policy proceeds as an asset of 
the insured’s estate where the policy is pay- 
able to trustees. It appears to be held in the 
great majority of cases that the proceeds do 


not constitute an asset of the insured’s 
estate.” The disposition is not invalid as 
testamentary in nature and the creditors 


cannot reach the policy proceeds. The trust 
is usually considered nontestamentary even 
though the trust instrument reserves to the 
insured all incidents of ownership in the 
policy during his lifetime. Such a reserva- 
tion does not give the widow any greater 
statutory rights in the policy proceeds than 
would have had if the trust had not 
been created and all rights of ownership 
had been retained by the insured under the 
provisions of the policy.” If the trust is 
invalid, or not properly defined, there will 
be a resulting trust for the insured and the 
policy proceeds will be payable to his ex- 
ecutors as assets of the estate,” provided the 
representative of the estate knows how to 
frame his complaint.” If the trust is ter- 
minated, the proceeds upon the death of the 
insured will be payable to his estate and 
constitute an asset thereof, even though the 
trustee’s designation in the policy as bene- 


she 








ficiary is not altered.” Furthermore, if 
the trustee voluntarily makes available a 
In re Grattan’s Estate, 78 N. J. Eq. 225, 78 


Atl. 813 (1911). 

™ Smith v. Todd, 155 S. C. 323, 152 S. E. 506 
(1930); Slocum v. Metropolitan Life Insurance 
Company, 245 Mass. 565, 139 N. E. 816 (1923). 
See papers by W. H. Hinebaugh, General Coun- 
sel, Central Life Insurance Company, and E. M. 
Grossman, General Counsel, Central States Life 
Insurance Company, II Association of Life In- 
surance Counsel Proceedings 193 and IV Associa- 
tion of Life Insurance Counsel Proceedings 339. 

 Gurnett v. Mutual Life Insurance Company, 
356 Ill. 612, 191 N. E. 250 (1934); Sigal v. Hart- 
ford National Bank & Trust Company, 119 Conn. 
570, 177 Atl. 742 (1935); In re Reynold’s Estate, 
131 Neb. 557, 268 N. W. 480 (1936). 

% Bullen v. Safe Deposit & Trust Company of 
Baltimore, 3 CCH Life Cases 17, 177 Md. 271, 
9 Atl. (2d) 581 (1939) 

1 Prudential Insurance Company v. Bloom- 
field Trust Company, 104 N. J. Eq. 372, 145 Atl. 
735 (1929) 
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portion of the policy proceeds for the pay- 
ment of the insured’s debts, the court having 
jurisdiction over the administration of the 
insured’s estate may deem itself entitled to 
a full disclosure with respect to the trust 
and its assets before settlement of the ex- 
ecutor’s account, particularly if the executor 
is also the trustee.” 


It should likewise be noted that where a 
company elects to make payment to a widow 
or close relative of the insured under a 
facility of payment clause, the proceeds will 
be deemed in equity an asset of the insured’s 
estate. Consequently, a petition to sell real 
estate for the payment of debts may be 
denied on the ground that there is sufficient 
personal property to meet the obligations,” 
although the administrator may not recover 
from the relative to whom payment is made 
for the purpose of providing assets to pay 
debts in the absence of proof that there 
exist unpaid claims which cannot be met out 
of assets not specifically bequeathed.” 


It is well established that accrued but un- 
collected disability benefits are payable to 
the insured’s estate, rather than to the bene- 


ficiary of the policy. 


Bequests of Life Insurance Proceeds 


When a policy of insurance is payable to 
the executors or administrators of the in- 
sured and becomes an asset of his estate, 
the proceeds, in the absence of a specific 
bequest, will pass as a part of the residuary 
estate, or, in the event of intestacy, will be 
distributed pursuant to the statute of dis- 
tributions. The testator may provide in his 
will by specific bequest for the disposition 
of the insurance proceeds. If the policy is 
adequately identified, no problem should 
arise in carrying out the wishes of the tes- 
tator.** The probate court may on occasion 





Me tropolitan Life Insurance Com- 
pany, 60 R. I. 197, 197 Atl. 459 (1938). 

% Novotny v. Acacia Mutual Life 
Company, 287 Ill. App. 361, 4 N. E. (2d) 978 
(1936); Goldberg v. Hudson County National 
Bank, 123 N. J. Eq. 269, 197 Atl. 20 (1938). 

2° In re Ward’s Estate, 127 Cal. App. 347, 15 
Pac. (2d) 901 (1932). 

2 Allen v. Allen, 
169 (1918). 

2 Rohde v. 


Insurance 


88 N. J. Eq. 575, 103 Atl. 


Metropolitan Life Insurance Com- 


pany, 233 Mo. App. 865, 111 S. W. (2d) 1006 
(1937). 

23 Spencer v. Continenal Casualty Company, 
16 Cal. App. (2d) 176, 60 Pac. (2d) 339 (1936); 
Trucken v. Metropolitan Life Insurance Com- 
pany, 2 CCH Life Cases 410, 303 Mass. 501, 22 
N. E. (2d) 120 (1939). 


* In re Mattley’s Estate, 110 Cal. 439, 294 


Pac. 37 (1930). 


App. 
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be called upon to determine whether the 
policy is identified with sufficient particu- 
larity. In such a case the presumption 
against intestacy may be a determining factor.* 

Intricate problems may arise where the 
testator attempts to supplement the bene- 
ficiary provisions of the policy by a testa- 
mentary provision for disposition of the 
proceeds. The situation becomes even more 
complex where there are some policies pay- 
able to a named beneficiary and others pay- 
able to the estate and the testator does not 
adequately differentiate between the two. 
The fact that the legatee is named as bene- 
ficiary of a policy may influence the court 
in construing the provision of the will with 
respect to insurance. Questions may also 
arise where there are beneficiary changes 
after the execution of the will. It is difficult, 
if not impossible, to extract any clearly estab- 
lished principles from the many decisions 
dealing with situations of this nature. 

In Byars v. Byars* the insured bequeathed 
all his insurance to his wife, with a request 
that if the proceeds should exceed a speci- 
fied amount, the excess should be divided 
equally among the wife and his brothers. 
Policies payable by their terms to the wife 
produced an amount less than that specified 
in the will; but there was payable to the 
estate a policy which when added to the 
policies payable to the wife exceeded that 
amount. It was held that the wife was en- 
titled to receive the entire proceeds of the 
policy payable to the estate. The “request” 
an expression of a desire and 
was not mandatory. In Commercial National 
Bank v. Misenheimer™ a portion of the pro- 
ceeds of a policy was bequeathed to two 
individuals, one of whom was also desig- 
nated as beneficiary of certain other policies. 
This individual was held to be entitled to 
share equally in the proceeds of the policy 
payable to the estate, without regard to the 
fact that he was also named as beneficiary 
of the other policies. 


Was merely 


In Kramer v. Kramer® the testator be- 
queathed a specified amount to be realized 
out of the proceeds of life insurance policies 
in force at the time of his death. The ex- 
ecutors collected a greater amount than that 
specified in the bequest. The legatee had 
been named beneficiary of a policy after the 
execution of the will. It was held that she 
was entitled to receive the full amount speci- 

%* In re Wierzbicky’s Esiate, 69 Cal. App. (2d) 
690, 159 Pac. (21) 699 (1945) 

76143 Tex. 10, 182 S. W. (2d) 363 (1944). 

27 211 N. C. 519, 191 S. E. 14 (1937). 

28 201 F. 248 (CCA-5, 1912). 

2» See also Gaillard v. Gaillard, 175 S. C. 297, 
179 S. E. 41 (1935). 
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fied in the will, since this was a demonstra- 
tive legacy, not subject to ademption. The 
amount received under the policy payable 
to her was not received in pro tanto satisfac- 
tion of the bequest.” 


Freeman™ the testator in 
establishing a testamentary trust for his 
wife provided that no payment should be 
made to her by the trustees during the year 
succeeding his death, in view of the fact that 
policies of insurance in a substantial amount 
had been made payable to her. After the 
execution of the will some of the policies 
were made payable to the insured’s estate. 
Despite this fact, the wife was held to be 
entitled to receive the proceeds of all of the 
policies, on the ground that the will, in post- 
poning for one year any payment under the 
trust, indicated a clear intention on the part 
of the testator that she receive the amount 
payable under the policies. In Beerman v. 
De Give” the testator bequeathed ten thou- 
sand dollars of life insurance, or such greater 
sum as might later be in force on his life, 
to his wife, with the further provision that 
if the policy were forfeited, she should re- 
ceive an equivalent amount from his estate. 
At the time of the insured’s death the widow 
was named as beneficiary for only one half 
of the proceeds of the policy. Having col- 
lected her share of the insurance proceeds, 
she claimed a full ten thousand dollars from 
the estate. The lower court denied any re- 
covery, but on appeal it was held that she 
was entitled to a further sum of five thou- 
sand dollars to be paid her by the executor. 
This conclusion was reached on a considera- 
tion of the entire testamentary scheme as 
disclosed by the will. 


In Classen v 


Needless to say, it has been properly held 
that a residuary clause does not affect the 
beneficiary provisions of the policy.” 


These decisions may appear to be of no 
more than academic interest to life insur- 
ance counsel and that may be the case if the 
company takes the necessary precautions be- 
fore making payment of the policy proceeds. 
f, however, the company undertakes to 
make payment with knowledge that a con- 
troversy exists concerning the effect of the 
will on the insurance proceeds, it may be 
subjected to double liability.” 


In some cases contradictory provisions of 
the policy and the will may force the 


© 236 S. W. 979 (Com. App. Tex., 
1112 Ga. 614, 37S. E. 883 (1901). 


1922). 
® Hutson v. Jenson, 110 Wis. 26, 85 N. W. 
689 (1901). 

% See Williamson v. Modern 
America, 237 S. W. 339 (Tex. Civ. 


Woodmen of 
App., 1922). 
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beneficiary-legatee to an election. In Royal 
v. Moore * the residue of the estate was left 
to the testator’s mother and his brothers and 
sisters, it being provided that all insurance 
proceeds should be divided so that the bene- 
ficiaries of the policies would share equally 
with the other members of the group in the 
total amount of the estate and the insurance 
proceeds. The mother and one sister col- 
lected the proceeds of the policies payable 
to them and sought to share equally with 
the other legatees in the property passing 
under the will. It was held that their failure 
to put the insurance proceeds into hotchpot 
deprived them of their right to share in the 
residuary estate. By the terms of the will, 
the policies were to be treated as part of the 
residuum and, having elected to take as 
beneficiaries, they had no other rights. To 
the same effect is Van Schaack v, Leonard.® 
A contrary result was reached, however, in 
Church v. Church® on the ground that an 
attempted bequest of property not owned by 
the testator must be unequivocal to require 
the legatee to surrender this property as a 
condition precedent to sharing under the 
will. In a somewhat similar situation, it was 
held in In re Garden’s Estate™ that collection 
of proceeds of a policy did not prevent the 
statutory 


beneficiary from asserting her 


rights to share in the estate of the insured 
as his widow 
waiving all rights in the insured’s estate was 
not binding on her and a reference in the 
will to the agreement and the policy did not 
prevent her from obtaining the share of the 


estate prov ided by the statute.” 


\n antenuptial agreement 


\ beneficiary cannot compel the executor 
to pay to the company the policy loan exist- 
ing at the insured’s death out of the assets 
of the estate.” She is entitled only to the 
amount due under the policy after deduction 
of the outstanding loan. This is true even 
where there is a bequest of the testator’s life 
insurance policies and the proceeds thereof. 
Despite the customary provision for payment 
of debts from the testator’s personal prop- 
erty, the legatee is entitled to receive only 
the net amount due under the policies after 


deduction of policy loans.” 


‘187 N. C. 379, 121 S. E. 666 (1924) 
% 164 Ill. 602, 45 N. E. 982 (1897) 
3657 Ohio St. 561, 49 N. E. 408 (1898) 
7158 Kan. 554, 148 Pac. (2d) 745 (1944) 
S See also American Trust & Banking Company 
v. Twinam, supra, footnote 2 

” Wagner v. Thierot, 236 N. Y. 588, 142 N. E. 
295 (1923). 

* South Carolina National Bank v. 
S. C. 168, 178 S. E. 611 (1935). 

‘t Lyon v. Safe Deposit & Trust Company, 120 
Md. 514, 87 Atl. 1089 (1913). 

* 200 Iowa 1070, 205 N. W. 870 (1925). 
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On one occasion at least a bequest of the 
proceeds of life insurance policies was held 
to include the proceeds of endowment poli- 
cies maturing after the execution of the will 
and prior to the death of the insured. The 
will specified the aggregate amount of in- 
surance involved and named the companies 
issuing the policies. Despite the customary 
rule that the will speaks as of the death of 
the testator, it was held that the proceeds of 
the matured policies were to be included in the 
bequest, on the ground that the insured 
must have known and realized that some of 
the policies would be payable in his lifetime.“ 

The bequest of insurance proceeds may 
run afoul of statutory provisions dealing 
with disposition of policy proceeds, although 
this is not always a necessary result. In 
Viller v. Miller® policies payable to the in- 
sured’s executors or administrators were in- 
cluded in a residuary bequest in trust for 
the insured’s children. Creditors of the in- 
sured’s widow, who was both executor and 
trustee, sought to reach the proceeds. The 
court first held that the residuary clause 
covered the insurance proceeds, rejecting 
the argument that this was an invalid at- 
tempt to change the beneficiaries without 
endorsement on the policies. It was further 
held that the statute providing that insur- 
ance should benefit of the 
widow and children did not preclude dis- 
position of the policy proceeds by will, with 
the result that the creditors of the wife could 
not reach the policies. Similarly, in Ander- 
Dakota Trust Company,* 

disposition to the in- 


inure to the 


son v. Northern & 
a statute directing 
sured’s heirs of insurance policies payable to 
his estate was held not to prevent a specific 
bequest of the proceeds.“ It is essential that 
apt words be used.” This question frequently 
arises in connection with claims of creditors,” 
although it may sometimes arise in connec- , 
tion with dower rights.“ Usually the pro- 
ceeds thus bequeathed retain their statutory 
exemption.* 

The existence of these statutory provi- 
sions should be noted by the insurance com- 
pany, lest it incur double liability. In Penn 
Mutual Life Insurance Company v. Roberts ® 


"867N D. 458, 274 N. W. 127 61937) 

“See also Maclean v, Fisher, 60 Fla. 331, 53 
So. 614 (1910). 

® Adams v. Garraway, 179 Tenn. 93, 162 S. W. 
(2d) 1086 (1942). 

* Chrisman v. 
S. W. 783 (1919). 

% Milam v. Davis, 97 Fla. 916, 123 So. 668 
(1917) 

* American Trust Company v. Sperry, 157 
Tenn. 43, 5 S. W. (2d) 957 (1928). See also 
Hunter v. Downs, 53 Nev. 132, 295 Pac. 438 (1931). 

* 120 Fla. 392, 162 So. 881 (1935). 


Chrisman, 141 Tenn. 424, 210 
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the insured left two policies payable to his 
estate and bequeathed the residue to a 
nephew and his two adopted children. The 
company issued one check for one third of 
the amount due payable to the nephew and 
a second check for the balance of the pro- 
ceeds payable jointly to one of the children, 
the guardian of the second child and the 
executor. The applicable statute authorized 
a bequest of proceeds payable to the estate 
and provided that the proceeds should be 
available for the payment of debts. The 
court concluded that the testator intended 
to bequeath the policy proceeds, in view of 
the fact that his own estate was insufficient 
to pay the pecuniary legacies provided by 
the will. It was held that the entire policy 
proceeds should have been paid to the ex- 
ecutor and that the company was liable to 
the estate for the amount of the payment 
which it made directly to the insured’s nephew. 


Election of Options 
by Insured’s Executor ° 


When the policy is payable to the insured’s 
executors or administrators and has not been 
made the subject of a specific bequest, the 
question may arise whether the executor or 
administrator has the right to elect an op- 
tional method of settlement. Ordinarily, his 
sole function is to reduce the assets of the 
estate to possession, to pay debts, taxes and 
costs of administration, to pay the legacies 
and to distribute the balance of the estate 
as soon as this can reasonably be done.” 
The duties of an administrator are akin to 
those of the executor. The election of an 
optional method of settlement is an act out- 
side the usual function of the executor or 
administrator. 


Of course, it may be that the policy will 
specifically provide that an option may not 
be elected by a fiduciary. In such event, no 
question will arise. In older policy forms, 
however, this limitation may not appear. 
Even in these older forms the company may 
take the position that the language of the 
option is such that it was clearly not con- 
templated that the right to elect the option 
was to be accorded an executor or adminis- 
trator. Installment options based on the age 
of the payee when the option becomes op- 
erative may be considered inapplicable to a 
payee who is a fiduciary, particularly when 

50 McInnes v. Whitman, 313 Mass. 19, 46 N. E. 
(2d) 527 (1943). 

5 Phases of this problem were considered in 
a paper delivered before the Association of Life 
Insurance Counsel by Albert H. Yost, Second 
Vice President and Counsel, Phoenix Mutual 
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the executor seeks to elect an option based 
on the age of a residuary legatee. Options 
providing for payment of installments for a 
definite number of years do not, however, 
present this impediment to the election by 
the fiduciary. 


It appears obvious that the election of an 
option by an executor can be made only with 
the written assent of the residuary legatee 
who would, in the absence of an election, be 
entitled to receive the proceeds of the policy 
in a lump sum as a part of the estate of the 
insured. It follows, therefore, that if the 
person otherwise entitled is a minor or under 
some disability, the executor cannot make 
the election without the specific authoriza- 
tion of the probate court, given after a hear- 
ing in which the minor or .incompetent is 
duly represented. 

If the executrix of the insured’s will is his 
widow and she is the sole legatee, there are 
good grounds for permitting her to elect an 
option based on her age at the date of the 
insured’s death. Under such circumstances, 
the failure of the insured to name his wife as 
beneficiary of the policy may have been due 
to oversight and there may well be a moral, 
if not a legal, obligation on the part of the 
company to permit the widow to elect the 
option. In any event, the company is en- 
titled to adequate assurance that all debts, 
taxes and expenses of administration have 
been paid or adequately provided for. 


Policies Payable 
to Testamentary Trustees 


The scope of this paper does not permit a 
consideration of the problems arising when 
an insured creates an inter-vivos trust and 
names the trustee as the beneficiary of poli- 
cies on his life.” It would be a rare situation 
for the insured to make his policies payable 
to his executors or administrators and pro- 
vide in his will that the proceeds of the 
policies be added to an existing inter-vivos 
trust. Consequently, the classic problems of 
incorporation by reference need not detain 
us.” It is not unusual, however, for an in- 
sured to desire that the insurance proceeds 
be added to other property owned by him 
at the time of his death and held under the 
terms of a trust set forth in his will. Under 
normal circumstances this will be a trust of 
the residue of the estate. 





Life Insurance Company, in December, 1930 
(IV Association of Life Insurance Counsel Pro- 
ceedings 567). 

82 Atwood v,. Rhode Island Hospital Trust Com- 
pany, 275 F. 513 (CCA-1, 1921), 34 F. (2d) 18 
(CCA-1, 1929). 
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When a scheme of this nature is to be 
adopted, the insured will wish to name the 
testamentary trustees as the beneficiaries of 
his life insurance policies. This procedure 
should be followed rather than the method 
adppted in Frost v. Frost,™ where the insured 
assigned policies payable to his executors or 
legal representatives to trustees to be named 
in his will. Subsequent to the assignment 
the insured executed three wills. The court 
pointed out that the trustees could not be 
ascertained until the insured’s death. From 
the viewpoint of testamentary disposition the 
document was inoperative. Furthermore, the 
assignment as such was ineffective prior to 
death for want of designated assignees. 
The company will, therefore, be requested 
to prepare a form naming as beneficiaries of 
the policy the trustees named in the insured’s 
will, and the question must thereupon arise 
whether reference should be made to an 
existing will which is identified by the date 
of its execution. An abundance of caution 
may make this procedure advisable. If this 
method is adopted, however, it will be nec- 
essary for the insured to correct the benefi- 
ciary designation each time he executes a 
new will and doubtless further action would 
be necessary if a codicil substituted new 
trustees or made material changes in the 
provisions of the testamentary trust. Ulti- 
mately, the company must be satisfied that 
the document admitted to probate is the in- 
strument identified in the beneficiary request. 


Certainly the convenience of the insured 
and the company would be best served by a 
rule permitting him to name as beneficiaries 
the trustees appointed by his last will and 
testament, leaving to the probate court, by 
the act of probating the will, the ultimate 
determination of the individuals to receive 
the proceeds. Where the insured reserves 
to himself all incidents of ownership in the 
policy, there is no basis for objection to the 
designation of the testamentary trustees as 
the beneficiaries. 

Nor should it be necessary to create a 
separate trust apart from that existing under 
the will. The suggestion that the trustees 
named as beneficiaries should hold the in- 
surance proceeds on the terms of a trust 
similar to, but separate and distinct from, 
the residuary trust should be rejected. There 


is no sound reason why the insurance pro- 


202 Mass. 100, 88 N. E. 446 (1909) 

% Tootle-Lacy National Bank v. 
Mo. 1029, 111 S. W. (2d) 12 (1937). 

% Riggs v. Moise, 344 Mo. 177, 128 S. W. (2d) 
632 (1939); Wilson v. Stump, 310 Mass. 614, 39 
N. E. (2d) 416 (1942) 

* In re Emswiler’s Estate, 38 N. E 
(Ohio App., 1941). 


Rollier, 341 


(2d) 917 
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ceeds paid to the testamentary trustees 
should not be consolidated with the residu- 
ary estate ultimately passing from the ex- 
ecutor to the trustee. Such action should 
not make the insurance proceeds available 
for payment of pecuniary legacies.“ The 
creation of two separate and distinct trusts 
is an idle gesture serving no useful purpose. 
The beneficiary designation should, of 
course, cover the contingency that the in- 
sured may ultimately be found to have died 
intestate. In fact, it may be desirable and 
proper to establish a period of time within 
which the establishment of the testamentary 
trust must be completed. The request may 
provide for payment to the insured’s execu- 
tors or administrators if the testamentary trus- 
tees have not qualified within a stated period. 
When the company is called upon to make 
payment to the testamentary trustees, as the 
beneficiaries designated in the policy, it will 
be incumbent upon it to obtain satisfactory 
evidence of their appointment. Practices 
with respect to the appointment or qualifi- 
cation of the trustees may vary from one 
jurisdiction to another. Much has _ been 
written on the question whether the trustees 
are appointed by the will or by the probate 
court.” Even where the probate of the will 
constitutes an appointment of the trustees, 
it may be necessary for them to qualify by 
the filing of a bond. Care must be taken to 
assure that there has been compliance with 
the requirements of the particular state. 


The transfer of the insurance proceeds 
directly to the trustee will make inapplicable 
those rules which have been established in 
situations where the residuary estate passes 
to the trustees from the executors. It is 
clear that the office of testamentary trustee 
is separate and distinct from the office of 
executor.” Even where the same individuals 
are appointed in both capacities, the powers 
of the executors and trustees are as separate 
and distinct as if they were different per- 
sons.” The testamentary trust ordinarily 
becomes operative only after the settlement 
of the estate is completed and the trustees 
receive the property from the executors,” 
although an executor will not necessarily be 
charged for a loss on an investment solely 
because the investment was made by the 
executor before it had qualified as trustee.” 


The duties and powers of the trustees with 


St In re Busby’s Estate, 288 Ill. App. 500, 6 
N. E. (2d) 451 (1937). 

58 Hverett v. Monk, 277 Mass. 65, 
(1931). 

38° Springfield National Bank v 
Mass. 262, 192 N. E. 529 (1934). 


177 N. E. 797 


Couse, 288 
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respect to the insurance proceeds will come 
into full play immediately upon receipt of 
the proceeds from the insurance company 
without regard to the status of the admin- 
istration of the estate. 


\ccounting procedures in this somewhat 
anomalous situation may also vary from one 
jurisdiction to another. In U. S. v. First 
National Bank & Trust Company of Minne 
apolis™ two policies were payable to a bank 
as trustee under the insured’s last will, 
which was not identified by date. Two other 
policies were payable to the same bank as 
trustee under a trust agreement of a speci- 
fied date. The date given was that of the 
execution of the will and no trust instrument 
had been executed on that date. Following 
the appointment of the bank as executor, 
one company issued checks payable to it as 
trustee. The bank 
executor and these endorsements were ac- 
cepted by the company. In the case of other 
policies, however, the companies insisted 
that the bank qualify as trustee and endorse 
the checks in that capacity. The probate 
court required the bank as executor to in- 
clude in its inventory and account the pro- 
ceeds of all the Certainly, this 
procedure was of doubtful validity, at least 
with respect to the policies paid directly to 
the trustees, although an executor or admin- 
istrator may be required to account for funds 
which are not a part of the general assets of 
the estate, if they nevertheless come into his 
The court’s action would nevet 
have been reported in the books if it had 
not been for an attempt on the part of the 
United States Treasury Department to tax 
the insurance proceeds. On the tax question 
the court held that the proceeds were pay- 
able to beneficiaries other than the executors 
and had the benefit of the statutory exemp- 
tion, despite the procedures followed in the 
probate court. 


endorsed the checks as 


policies. 


possessic mn 


The clear intention of the insured was re- 
spected in Boston Safe Deposit & Trust Com- 
pany v. Commissioner ® where the policy was 
made payable to a bank as trustee without 
reference either to a will or an inter-vivos 
trust. By the terms of the insured’s will the 
residue of his estate was left in trust. The 
bank designated as beneficiary of the policy 
was both executor and trustee under the will. 
The court found a clear intent on the part 






















































policy be added to his residuary estate and 
held under the terms of the trust. It was 
said that the situation was the same as it 
would have been if the policy had specifically 
designated the testamentary trustee as the 
beneficiary.” It was held otherwise in Bgl- 
linger v. Bellinger,’ where the identity of 
the beneficiary-trustee and the testamentary 
trustee was considered insufficient to justify 
a conclusion that the policy proceeds were 
to be held on the terms of the testamentary 
trust, in the absence of a reference to the 
will in the policy and to the policy in the will. 


Policies on Life of Another Person 


So far in our discussion we have dealt only 
with policies owned by the insured at the 
time of his death. In recent years it has 
become more common for a person other 
than the insured to own the policy of insur- 
ance. This trend has been influenced by de- 
velopments in federal taxation, business 
insurance and juvenile insurance.” New 
problems have arisen with respect to the 
duties of the executor or administrator upon 
the death of the owner of the policy. 


A preliminary question that has demanded 
the attention of home-office counsel is that 
of the evidence which should be required of 
the death of the owner. Specifically, is it 
sufficient that the company be supplied with 
evidence of the appointment of the executor 
or administrator? Practicing attorneys are 
frequently impatient with requests that a 
certificate of appointment be supplemented by 
a death certificate, although the same attor- 
neys would not expect the company to make 
payment of the proceeds of a policy on the 
life of an insured on the basis of a certificate 
of appointment. 

It is too well established for argument 
that it is an essential element of jurisdiction 
for the administration of the estate of a per- 
son that the person be dead. If he is living, 
the probate proceedings are void.” In some 
jurisdictions it is specifically provided by 
statute that the decree of the probate court 
appointing the executor or administrator is 
not conclusive of the fact of death.” As a 
matter of general practice, the probate court 
will exercise its jurisdiction on slight evi- 
dence of death. Customarily, the allegation 
of death in the petition for probate or ad- 





of the insured that the proceeds of the 
© 133 F. (2d) 886 (CCA-8, 1943) 
* Sullivan v. Sullivan, 1949 Mass. Adv. Shts. 


145. 
*2 100 F. (2d) 266 (CCA-1, 1938). 
® See also Union Trust Company of Pittsburgh 
v. McCaughn, 24 F. (2d) 459 (DC Pa., 1927). 
46 N. Y. S. (2d) 263 (1943). 


22 


® See Delmar Olson, ‘‘Life Insurance Owner- 
ship,’’ Journal of American Society of Chartered 
Life Underwriters, December, 1948. 

*% Withers v. Root, 146 Kan. 822, 73 Pac. (2d) 
1113 (1937). 

* Whitwell v. Bartlett, 211 Mass, 238, 98 N. E. 
98 (1912). 
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ministration is deemed sufficient.” The pro- 
bate court may have exercised jurisdiction 
merely upon proof of facts raising a pre- 
sumption of death under the applicable statute.” 

Very properly, the adjudication is mere- 
ly prima-facie evidence of death in cther 
proceedings.” In fact, the application of an 
insurance company to set aside a decree 
based on the presumed death of the insured 
has been denied on the ground that the com- 


70 


pany was not a proper party to the pro- 
ceedings. The court said that the decree 
was merely prima-facie evidence, which 


could be rebutted by the company in a suit 


on the policies.” 


It therefore appears that the company is 
fully justified in requiring a death certificate 
in addition to a certificate of the appoint- 
ment of the executor or administrator, al- 
though a sound discretion should always be 
exercised in any particular case. 


If it be assumed, therefore, that adequate 
evidence of death has been submitted, we 
must consider whether the executor or ad- 
ministrator has the power to deal with the 
policy. There is little authority on this ques- 
tion and, in fact, there are very few decisions 
which touch in any way on the question of 
policies owned by some one other than the 
be made to In re 
Ulrici’s Estate,” in which a claim was made 
by 


insured, Reference may 
a widow for a cash payment in lieu of an 
allowance for support. hus- 
band, at the time of 
fourth interest in a paid-up policy on the 
life of his father. The father the 
husband by nine years and no administrator 


The deceased 
his death, had a one- 


survived 


of the husband's estate was appointed until 
after the death of the insured. It was held 
that the widow’s claim was not barred by 
the statute of limitations, since the proceeds 


of the policy could not be administered 
until the death of the insured. The court 
observed that a sale of the husband’s in- 


terest in the policy prior to the death of the 
insured would have been “most improvident.” 


As has been observed, the ordinary duty 
of an executor is to reduce the assets of the 
estate to possession, to pay debts, expenses, 
taxes and legacies and to distribute the bal- 
ance of the estate as promptly as possible. 


The insurance company in dealing with the 


he is acting in a fiduciary capacity. A sale, 
pledge or other transaction made other than 
in the discharge of his duty will not be 
sustained where the person with whom he 
dealt had notice of bad faith or a breach 
of trust. The transaction may be set aside 
and restitution enforced, although ordinarily, 
if the purchaser acts in good faith and has 
no proof that the assets of the estate are 
being used for private purposes, he is pro- 
tected. He is not bound to inquire into the 
state of the trust and may safely repose on 
the general presumption that the executor 
is acting properly.” 

These general principles are difficult of 
application, and we now turn our attention 
to specific instances in which the executor 
or administrator may be called upon to act 
or refrain from acting. It is self-evident that 
an executor may not exercise rights in dero- 
gation of the interest of the legatees under 
the will, unless such action is necessary for 
the payment of debts, taxes and expenses 
of administration. If the policy is specifical- 
ly bequeathed, an executor cannot properly 
pay premiums, since such action will reduce 
the residuary estate. If the policy 
under the will as a part of the residuary 
estate, there is greater justification for premi- 
um payments and the of rights 
beneficial to the residuary legatee, But the 
peculiar nature of a life insurance policy, 
which may be relatively small 
amount today of the death 
of the insured a substantially larger amount 
tomorrow, makes any action by the execu- 
tor not specifically authorized by the will 
or by decree a precarious matter for both 
the executor and the company. The pro- 
tection of a decree is likewise advisable in the 
case of an administrator of an intestate estate. 


yasses 
I 


exercise 


worth a 


and by reason 


If the insured is in poor health, should the 
executor stop paying premiums and elect 
the extended insurance nonforfeiture option ? 
Certainly if elects the paid-up nonfor- 
feiture option and the insured the 
residuary legatee may complain and assert 
that the company should have known that 
the no such Regard- 
less of the condition of health of the insured, 
may the executor assume that the residuary 
legatee will approve the use of liquid assets 
in the payment of premiums ? 


he 


dies, 


executor had power. 


A decision re- 
ferring to the question of payment of premi- 





executor or administrator is on notice that 
*& Chamblee v. Security National Bank, 211 
N. C. 48, 188 S. E. 632 (1936). 
® In re Sternkopf, 72 N. J. Eq. 356, 65 Atl. 
177 (1906); In re Millar’s Estate, 356 Pa. 56, 


51 Atl. (2d) 745 (1947). 

7 Wiggins v. Western & Southern Life Insur- 
ance Company, 114 Pa. Sup. 198, 173 Atl. 751 
(1934). 
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1 In re Wesner’s Estate, 3 CCH Life Cases 4194, 
139 Pa. Sup. 314, 11 Atl. (2d) 521 (1940). 
72145 Mo. App. 463, 122 S. W. 761 (1909). 


% Ledford v. Magowan’s Administrator, 231 
Ky. 727, 22 S. W. (2d) 122 (1929); Bailey v. 
Merchant’s Insurance Company, 110 Me. 348, 


86 Atl. 328 (1913); and see In re Byrne, 32 F. 
(2d) 189 (CCA-2, 1929). 
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ums by an administrator is Overman v. 
Lanier,* where premiums were paid by an 
administrator on a policy which was held as 
collateral security for a debt owed the es- 
tate. The debtor was in advanced years and 
feeble health. For reasons not apparent, the 
premium payments resulted in a total loss 
to the estate. An attempt was made to 
charge the administrator on his account. It 
was found that he had acted in good faith 
and the conclusion was that he could not be 
held liable for the loss, since a reasonably 
prudent man would not have acted differently 
under the circumstances. 


Clearly, the executor may not change the 
form of the policy either to increase or de- 
crease the premium payment. He may not 
properly withdraw dividend accumulations, 
nor authorize their use in the payment of 
premiums. But let us suppose that the policy 
provides for the application of dividend ac- 
cumulations if the premium is not paid, or 
that an automatic-premium-loan agreement 
or provision has been made operative prior 
to the death of the owner. May the executor 
permit events to take their course and de- 
crease the amount payable on the death of 
the insured by the application of the policy 
value to premium payments? Or conversely, 
may the executor elect automatic-premium- 
loan provisions? Here again the hindsight 
afforded by the early death of the insured 
may shed doubt on the validity of the execu- 
tor’s action and if the insured lives longer 
than expected, the beneficiary-legatee may 
later decide that she would have preferred 
that the policy value be applied to provide 
paid-up insurance in a lesser amount. 

If the insured dies prior to the distribu- 
tion of the residuary estate, time may be of 
the essefice in the election of an optional 
settlement. Nevertheless, it is readily ap- 
parent that the executor may not act with- 
out the assent of all interested parties or the 
approval of the probate court. 


It seems clear that the only safe rule for 
the company to follow is to require that the 
executor obtain specific authorization from 
the probate court for any action taken with 
respect to the policy. This rule should be 
tempered with wisdom to avoid undue hard- 
ship. The amounts involved may permit a 
relaxation in particular cases. A wise dis- 
cretion should be exercised, weighing the 
interests of the other policyholders against 
the burdens imposed on the particular 
policyholder or beneficiary. 

A further question may arise if the policy, 
though constituting an asset of the owner’s 





4157 N. C. 544, 73S. E. 192 (1911). 
24 


estate, names contingent beneficiaries to re- 
ceive the policy proceeds in the event, which 
has occurred, that the owner predeceases 
the insured. On the assumption that this 
is a valid designation, the residuary clause 
of the will has no effect on the policy provi- 
sions. There is, however, a degree of incon- 
sistency between the existence of rights of 
ownership in the executor and the perpetua- 
tion of the beneficiary designation. Of 
course, the residuary legatee upon ultimate 
distribution of the policy will have the right 
to revoke the contingent beneficiary and 
might, perchance, by appropriate legal ac- 
tion compel the executor to act prior to the 
distribution of the estate. Let us suppose 
that the other assets of the estate are in- 
sufficient to meet the claims of creditors. 
Does the executor have the right, or even 
the duty, to revoke the contingent bene- 
ficiaries and make the policy payable to the 
estate; and what is his liability if, in the 
belief that the estate is solvent, he refrains 
from acting, only to find the policy proceeds 
paid to the contingent beneficiaries upon the 
premature death of the insured and the 
estate of the owner unable to meet its ob- 
ligations? Fortunately, we need not resolve 
these problems, but again it is clear that 
the company must require specific court 
authorization for any action by the executor 
under these circumstances, 


Most, if not all, of these problems can be 
solved by an appropriate provision in the 
will of the owner of the policy. It is, how- 
ever, unusual for the draftsman of a will to 
include adequate provisions covering these 
contingencies. Even those lawyers skilled 
in the preparation of wills and trusts may 
not have the background of insurance prac- 
tices necessary to qualify them for the task. 
Such provisions are usually found only in 
those rare cases where the life underwriter 
has cooperated in the preparation of the 
testamentary instrument. 


The provisions to be incorporated in the 
will must of necessity vary, depending on 
the powers which the testator wishes to give 
the executor with respect to the policy. Such 
a provision might be framed in the following 
language, but it should be emphasized that 
each will must be drawn in the light of the 
particular circumstances existing in that case. 


Typical Provision 


“If at the time of my death I am the 
owner of any policy of life insurance on the 
life of any person other than myself, whether 
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such policy is payable to my executor or 
to some other beneficiary named therein, 
and such policy does not by its terms pro- 
vide otherwise, my executor shall have full 
power and authority to pay any premium 
falling due thereon prior to his final dis- 
charge such to execute any 
Automatic Premium Loan Agreement with 
respect thereto or elect that any Automatic 
Premium Loan provision thereof be effective 
and to cancel any such Agreement or pro- 
vision in effect with with respect thereto at 
the time of my death; to borrow money for 
the purpose of paying any such premium, 
either from the company issuing such policy 
or from any other source, and to assign such 
policy as security for such loan; to exercise 
any option contained in such policy with 
respect to any dividend or share of surplus 
apportioned thereto; to elect any paid-up 
insurance or extended term insurance non- 
forfeiture option contained in such policy 
in the event that in his discretion he deter- 
mines not to pay any premium falling due 
thereon and the beneficiary or beneficiaries 
named therein fail to pay such premium 
within the grace period for payment there- 
of; to surrender such policy, or to take any 
necessary action to make said policy pay- 
able to my executor if such surrender or 
change of beneficiary is necessary to pro- 
vide funds for the payment of my debts, 
inheritance or estate taxes levied on my 
estate or expenses of administration there- 
of, or to borrow money for such purposes 
and to assign such policy as security for any 
such loan; and if any such policy is be- 
queathed herein to any person other than 
the beneficiary named in such policy to take 
any necessary action to make said policy 
payable to such legatee. 


as executor; 


“If any such policy is payable to my 
executor or is made payable to him as here- 
inbefore provided and becomes due and pay- 
able prior to his final discharge by reason 
of the death of the person on whose life 
such policy was issued, my executor shall 
have full power and authority to collect the 
proceeds thereof or to elect any optional 
method of settlement contained in the policy 
or permitted by the company issuing the 
policy; and if any such policy so payable 
does not become due and payable prior to 
such discharge and is not specifically be- 
queathed hereby, my executor may transfer 
and assign such policy in distribution of my 
residuary estate to the person or persons 





entitled thereto, allotting the policy in pay- 
ment of any share thereof. For the pur- 
poses of such allotment and distribution, 
my executor may determine the value of 
such policy and may in his discretion apply 
to the company issuing such policy to ex- 
change the policy for two or more policies 
in such varying amounts as may facilitate 
such distribution. 


“All of the powers herein granted may be 
exercised by my executor without applying 
to any court for authority so to do. Any 
and all decisions made by my executor in 
good faith to exercise or to refrain from 
exercising any such powers shall be con- 
clusive upon all parties in interest. No com- 
pany issuing any such policy shall be 
required to ascertain whether any action 
taken by my executor with respect thereto 
is authorized under the provisions hereof 
and no such company shall be required to 
see to the application of any money paid to 
the executor with respect to such policy.” 


Tax Problems in Probate Court 


No discussion of the insurance policy in 
the probate court can avoid a passing refer- 
ence to the jurisdiction of the court to de- 
termine questions pertaining to inheritance 
and estate taxation of insurance proceeds. 
In many states jurisdiction over these 
matters is specifically conferred on the court 
by statute. Usually it is held that a statute 
imposing an inheritance tax on property 
passing by gift to take effect upon the death 
of the donor does not apply to proceeds 
payable to a named beneficiary pursuant to 
the insurance contract.” Where state stat- 
utes have been enacted to impose a tax on 
insurance proceeds by specific provision 
there will be questions of construction, par- 
ticularly where the legislature has sought 
to make applicable provisions of the fed- 
eral estate tax law. Thus, in State v. Car- 
ney the change in the federal estate tax 
law eliminating the specific exemption for 
insurance proceeds was held not to affect 
the exemption created in the state law by 
reference to the Internal Revenue Code in 
its form prior to the amendment. Decisions 
construing the provisions of the Code will 
not necessarily control in the construction of 
the state law. Thus, in In re Black’s Estate™ 
the state statute imposing an estate tax 
was held not to apply to policies payable to 
a named beneficiary. The varying provisions 





%®% Tyler v. Treasurer & Receiver General, 226 
Mass. 306, 115 N. E. 300 (1917); and see Note, 
A. L. R. 1286 for a collection of cases on this 


genera! subiect. 
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76 208 Ark. 943, 188 S. W. (2d) 310 (1945). 
™ 74 N. D. 446, 23 N. W. (2d) 35 (1946). 
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of the state and federal statutes made de- 
cisions under the federal law inapplicable. 
The test of ownership, imported from the 
federal law, has been held not to result in 
tax liability where the policy was assigned as 
collateral security for a debt of another in an 
amount exceeding the policy proceeds, It 
was said that the insured had, in fact, no 
control over the policy.” 


Tax questions will also arise where the 
policy is payable to trustees. It has been 
held in Massachusetts that the fact that 
policies are payable to trustees of an) inter- 
vivos trust does not subject the proceeds 
to the inheritance tax.” A similar result has 
been reached under the federal estate tax 
law.” A contrary conclusion was reached 
in New Jersey." If the policy is made pay- 
able to testamentary trustees, there is a 
greater likelihood that tax liability will re- 
sult, even though the statute exempts poli- 
cies payable to named beneficiaries. Proceeds 
have been held taxable under such circum- 
stances in Ohio and Pennsylvania, on the 
ground that rules governing taxation of 
policies payable to the insured’s executors 
should apply.” The Myers case was dis- 
tinguished, however, in Jn re Townsend's 
Estate™ where an inter-vivos trust instru- 
ment provided for ultimate distribution of 
the trust principal to the insured’s statutory 
heirs. It was held that the beneficiaries had 
been designated as a class and that their 
ultimate identification was to be made under 
the statute and not by any further action 
of the insured. Consequently, the proceeds 
were not taxable. 


Where the policy is payable to a corpora- 
tion of which the insured is an officer, the 
court has held that the proceeds should be 
included in determining the value for tax 
purposes of the corporate stock owned by 
the insured, without regard to any loss suf- 
fered by the corporation by reason of his 
death.™ 

An inheritance tax may likewise be im- 
posed where the owner of the policy pre- 

7% In re Hamilton’s Estate, 113 Colo. 141, 154 
Pac. (2d) 1008 (1945). 

” Welch v. Commissioner of Corporations & 
Taxation, 309 Mass. 293, 34 N. E. (2d) 611 (1941). 
See also In re Killien’s Estate, 178 Wash. 335, 
35 Pac. (2d) 11 (1934): Maher v. Ramsey County, 
32 N. W. (2d) 679 (N. D., 1948). 

% Fidelity & Columbia Trust Company v. 
Glenn, 39 F. Suvp. 822 (DC Ky., 1941). 

81 Fagan v. Bugbee, 105 N. J. L. 85, 143 Atl. 
807 (1928). 

82 In re Myers’ Estate, 309 Pa. 581, 164 Atl. 
611 (1933); In re Rothenbuecher’s Estate, 76 
Ohio App. 425, 64 N. E. (2d) 680 (1945); but 
see footnote 60, supra. 

83349 Pa. 162, 36 Atl. (2d) 438 (1944). 
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deceases the insured. Usually the tax will 
be levied on the basis of the cash-surrender 
value of the policy at the time of death. 
Whether this form of transfer is taxable will 
depend on the interpretation of the local 
inheritance tax law. Thus, in /n re Knight's 
Estate™ it was held that the cash surrender 
value was neither property passing under 
the decedent’s will nor insurance payable 
upon the death of an insured, with the result 
that no tax could be assessed. 


Questions with respect to taxation of in- 
surance proceeds under the federal estate 
tax law will not customarily be determined 
in the probate court, but the ultimate burden 
of such taxes is a problem which the probate 
court frequently is called upon to consider, 
Section 826 (c) of the Internal Revenue 
Code, permitting the executor to recover a 
portion of the tax on insurance proceeds 
from the beneficiaries unless the decedent 
directs otherwise in his will, may raise ques- 
tions of testamentary construction. In 
Priedeman v. Jamison™ a provision in the in- 
sured’s will that all taxes be paid by the 
executor, so that the legatees and devisees 
would receive their legacies or devises in 
full, was held not to be such a provision 
“otherwise” as to prevent the executor from 
recovering from the beneficiaries of insur- 
ance policies. It has been held that the 
portion of the federal! estate tax attributable 
to the inclusion of insurance proceeds in the 
taxable estate may not be taken as a de- 
duction in computing the state inheritance 
tax, on the ground that the executor can 
recover this amount from the beneficiaries 
of the policies.” 

The court may also be called upon to 


with the Code 
setting forth the method of determining the 


wrestle language of the 


beneficiary’s contribution. Conflicting deci- 
sions have been reached with respect to the 
computation of the “net estate.” Difficult 
problems will arise where there are elaborate 


provisions for succeeding beneficiaries, since 


“In re Reed’s Estate, 243 N. Y. 199, 153 N. E. 
47 (1926); In re Patton’s Estate, 227 Wis. 407, 
278 N. W. 866 (1938). 

85 199 Pac. (2d) 89 (Wash., 1948). 

6 356 Mo. 627, 202 S. W. (2d) 900 (1947). See 
also Gaede v. Carroll, 114 N. J. Eq. 524, 169 Atl. 
173 (1933). 

8% Barkley v, South Carolina Tax Commission, 
191 S. C. 147, 3 S. E. (2d) 809 (1939); In re 
Gatch’s Estate, 83 N. E. (2d) 526 (Ohio, 1948). 

% Compare Hughes v. Sun Life Assurance 
Company of Canada, 159 F. (2d) 110 (CCA-7, 
1946), and Johnson v. First National Exchange 
Bank of Roanoke, 181 Va. 617, 26 S. E. (2d) 86 
(1943). 
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it will usually be necessary to determine the 
proportionate interest of each beneficiary. 


From time to time executors have sought 
to recover a portion of the federal estate 
tax from insurance companies, basing their 
action on the provisions of the Code. It has 
been held that the insurance company is not 
a “beneficiary” as the term is used in Sec- 
tion 826 (c) and that therefore the company 
is not liable to the executor.” A similar re- 
sult has been reached under Section 827 (b) 
of the Code, it having been held that the 
company is not a “transferee.” ” 


The increasing popularity of state stat- 
utes providing for apportionment of federal 
estate taxes has led to a new field of juris- 
diction for the probate court.” The pro- 
genitor of these acts was the New York 
statute first enacted in 1930. Questions with 
regard to the constitutionality of such stat- 
utes were finally set at rest by the decision 
in Riggs v. Del Drago” Here again ques- 
tions of testamentary construction will arise, 
for the statutes usually preserve the right 
of the testator to provide “otherwise” in his 
will.” It should be noted that the appor- 
tionment statute does not apply to the estate 
of a nonresident decedent, even though there 
be ancillary probate proceedings in the local 
court.” 


The state apportionment statute, like the 
Internal Revenue Code provision, has led 
to attempts to hold insurance companies 
liable for a portion of the federal estate tax. 
The Scott™ decision in New York held the 
company liable when policy proceeds were 
still in the possession of the company at the 
time when an apportionment was sought. A 
contrary result was reached in Pennsyl- 
vania,” and in New York recovery was 
denied where the company no longer held 
Such was the state of. the 
Surrogate Delahanty threw a 
bombshell into insurance circles by his deci- 
sion in the Zahn case, holding the company 
liable even though it had long since paid 
the policy proceeds to the beneficiary. This 


the proceeds.” 
law when 


decision was reversed by the Appellate Divi- 
® Marks v. Equitable Life Assurance Society, 
135 N. J. Eq. 339, 38 Atl. (2d) 833 (1944). 

” Commercial Trust Company v. Thurber, 136 
N. J. Eq. 471, 42 Atl. (2d) 571 (1945), and 
Hughes v. Sun Life Assurance Company of 
Canada, supra, footnote 88, both cases dealing 
with taxation of annuities. 

* See 43 Illinois Law Review 153. 

® 317 U. S. 95 (1942). 

% In re Appel’s Estate, 69 N. Y. S. (2d) 772 
(1947): Merchants National Bank v. Merchants 
National Bank, 318 Mass. 563, 62 N. E. (2d) 831 
(1945) 
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and the case is now pending before 


the New York Court of Appeals. 


sion,” 


From the point of view of life insurance 
counsel it appears that there is a funda- 
mental flaw in the approach to this question 
in both the Internal Revenue Code and the 
state apportionment statute. In existing 
statutes, liability is imposed on beneficiaries 
unless the decedent has provided otherwise. 
‘The purpose behind the legislation was to 
protect the residuary estate from depletion 
by reason of taxes on property specifically 
bequeathed or devised or passing otherwise 
than by will but nevertheless subject to tax. 
It was undoubtedly prompted by the hard- 
ship arising where the only provision for 
the family of the decedent was by residuary 
bequest, a provision made nugatory by rea- 
son of the impact of taxes. This line of rea- 
soning, however, does not follow in the case 
of insurance proceeds. Almost invariably 
policy proceeds are payable to members of 
the insured’s immediate family. Frequently 
careful provision is made for payment under 
some form of optional settlement tailored 
to meet the particular family need. It should 
therefore be presumed that the insured did 
not intend that his carefully arranged in- 
surance program be upset by a statutory 
provision compelling apportionment, par- 
ticularly when the statute is enacted subse- 
quent to his death. Since the statutory 
directive must be followed in those juris- 
dictions where apportionment is now the 
rule, it is essential that the draftsman of the 
insured’s will provide “otherwise” by ap- 
propriate language. 


Where apportionment must be made, the 
insurance company will be primarily con- 
cerned where the executor attempts to re- 
cover a portion of the tax from the company. 
Massachusetts is apparently the only state 
where there is a specific provision in the 
statute against recovery from an insurance 
company.” The Moreland decision in Penn- 
sylvania and the Appellate Division decision 
in the Zahn case are encouraging and are 
fully supported by the opinion of the present 





*% In re Bernie’s Estate, 74 N. Y. S. 
(1947). 

% Matter of Scott’s Estate, 274 N. Y. 538, 10 
N. E. (2d) 538, cert. den. sub nom. Northwestern 
Mutual Life Insurance Company v. Central Han- 
over Bank & Trust Company, 302 U. S. 721 
(1937). 

% In re Moreland’s Estate, 351 Pa. 623, 42 Atl. 
(2d) 63 (1945). 

In re Krauss, 55 N. Y. S. (2d) 702 (1945). 

"In Te Zahn’s Estate, 69 N. Y. S. (2d) 829 
(1947), 77 N. Y. S. (2d) 904 (1948). 

® Massachusetts General Laws (Ter. 
Chapter 65-A, Section 5-A, as amended. 


(2d) 887 


Ed.), 
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Chief Justice of the United States in John 
Hancock Mutual Life Insurance Company v 
Helvering,” where direct recovery of taxes 
by the government from the insurance com- 
pany was denied. Whether the John Han- 
cock decision will withstand a frontal assault 
in a situation where there are substantial 
insurance proceeds subject to taxation and 
no other assets available to pay the taxes 
remains to be seen, 

Assuming, however, that the New York 
Court of Appeals will affirm the Appellate 
Division decision, there still remains to 
plague the companies the fundamentally un- 
sound decision in the Scott case. Possibly 
the Court of Appeals will point the way 
for a modification of this earlier ruling. 

The insurance company, however, should 
not wash its hands of the situation in those 
jurisdictions where it is established that 
no recovery may be had against it. If ap- 
portionment is decreed against the bene- 
ficiary, a greater hardship may result than 
if recovery were permitted against the com- 
pany. Under the Scott decision, if the con- 
tribution to the tax is made from funds 
retained by the company, there will be a 
corresponding reduction in the periodic pay- 
ments to the beneficiary. If, however, the 
funds in the hands of the company are to 
remain inviolate and the beneficiary is re- 
quired to surrender the periodic payments 
to the executor until reimbursement has 
been made, the beneficiary may be deprived 
of all support from the insurance proceeds 
for a considerable period of time. This re- 
sult is but further evidence of the funda- 
mental mischief of a statutory provision for 


apportionment of taxes on insurance pro- 


10 128-F. (2d) 745 (CA of D. C., 1942). 





ceeds. It is, therefore, incumbent upon the 
company to make every possible effort to 


ease the burden on the beneficiary when it | 


can do so without incurring liability to con- 
tingent interests. Noncontractual withdrawal 
and commutation should be permitted to pre- 
vent a total loss of income to the beneficiary. 


Conclusion 


Limitations of time and space do not per- 
mit us to pursue our studies into other 
phases of probate jurisdiction as they bear 
on the life insurance policy. We are, of 
course, familiar with the problems of invest- 
ment of funds of estates and trusts in life 
insurance. Proper authorization must be 
found in statutory or testamentary provi- 
sions and usually the protection of both the 
fiduciary and the company will indicate the 
wisdom of obtaining specific approval from 
the court for any contemplated action. The 
duties and powers of guardians and con- 
servators with respect to policies of insur- 
ance on the lives of their wards is a chapter 
in itself and there is a crying need for a 
consideration of the treatment of life in- 
surance policies in divorce property settle- 
ment agreements. Suffice it to say that the 
life insurance policy in the probate court is 
still a fertile field for study and exploration 
by judges, practicing attorneys and life in- 
surance counsel. 


|Next month we shall publish the second— 
and concluding—part of “The Life Insurance 
Policy in the Probate Court,” a paper which 
Mr. Booth read before the Association of Life 
Insurance Counsel in December. | 


CAN YOU DECIDE—The Case of the Unlicensed Operator 


EPAPA WAS USING HIS TRUCK to 
tow his broken-down automobile to the 
junk yard. He was at the wheel of the 
truck, and Mama, who had never had a 
driver’s license or learner’s permit, was at 
the wheel of the towed automobile. On the 
way to the junk yard, the towed vehicle 
was involved in an accident with another car. 


The police charged that Mama was “oper- 


ating a motor vehicle” without an operator’s 
license in violation of the law; the answer 
depends on what members of the legislature 
intended when they enacted the statute re- 
quiring drivers’ licenses 

How would you decide? See page 33 for 
the court’s holding 
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Fire Insurance 





This article is based on a speech de- 
livered before the Insurance Division 
Conference of the American Man- 
agement Association last month. The 
author is vice president of W. A. 
Alexander & Company, Chicago. 


T IS NOT SURPRISING that insurance 

buyers generally have become impatient 
over what seems to many to be an unneces- 
sarily long delay in the solution of one of 
the most important of all rating problems 
that have faced the insurance industry since 
the enactment of Public Law 15. Buyers 
are properly asking why a program can’t 
be devised that will develop, for fire and 
allied lines for multiple location risks, rates 
that follow the rating practices of the old 
Interstate Underwriters Board. 

It is likewise not surprising, when one 
considers fully the background and philosophy 
of fire insurance rating, that there should 
be important differences of opinion developed 
between company officials, between super- 
visory officials and between company and 
supervisory officials in the sincere efforts 
of each to arrive at a proper basis for the 
rating of multiple location business. 

Statements made by insurance representa- 
tives when hearings were being held on the 
McCarren Act must not be overlooked when 
considering these differences of opinion. 


Problems Pertaining 
to Multiple Location Risks 


Under rating procedures used by the fire 
companies prior to the enactment of the 
current fire insurance rate regulatory laws 
by the several states, detailed supporting 
data in the nature of loss and expense figures 
were not required to support rate filings. 
The companies, therefore, had very broad 


classifications of business for loss statistical 


Multiple Location Risks 


on Multiple Location Risks 
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purposes and very few companies, if any, 
kept separate loss-experience and expense 
data on their multiple location writings. 
Some companies and supervisory officials 
are of the opinion that multiple location 
business can be considered as a separate 
class and that credit and surcharge factors 
can properly be applied under a rating plan 
developed for a class. Others feel that a 
retail grocery store, as an example, is a 
retail grocery store, under current rating 
procedure, irrespective of the number of its 
locations, and that the use of a rating plan 
that cuts across the retail grocery class and 
modifies the average of tariff rates appli- 
cable to the various locations by credit and 
surcharge factors might be held to be con- 
trary to federal law. 

Ideas differ on the cost of handling mul- 
tiple location business. Some companies feel 
that it costs less to handle a single policy, 
covering under a reporting form at many 
locations, than a large number of individual 
policies, each covering at a specific location, 
and that credit should, accordingly, be al- 
lowed in the final rate for this saving. 
Others do not agree with this thinking and, 
as authentic expense figures are not avail- 
able at this time, are hesitant to agree to 
any plan that recognizes such credits. Many 
question whether a credit and surcharge rat- 
ing program for multiple location business 
can properly be limited to imsurance on 
inventories as under the old I. U. B. plan 
and, if not, they are fearful of the immediate 
consequences if it spreads to other classes 
of risk. Certainly, such a change as this 
would be revolutionary, to say the least. 
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In the almost two years that top men in 
the business have been wrestling with this 
intricate problem, many differences have 
been reconciled and real progress has been 
made, but any plan to be of the greatest 
value to the insurance buyers must have 
uniform acceptance in all states. At this 
time, only one of the several plans that have 
been worked out by the individual compa- 
nies has met with the approval of all of the 
State Insurance Commissioners. 

Many insurance buyers having inventories 
at five or more locations have had their fire 
insurance programs badly upset because no 
satisfactory plan has been found. 
at the May Insurance Conference of the 
American Management Association, Mr. 
Walter F. Martineau, then Deputy Super- 
intendent of the New York State Insurance 
Department, reviewed the problem thoroughly 
and closed his paper with an optimistic view 
concerning its future solution. 


However, 


Simply stated, the problem is how to 
provide, in regard to fire and extended cov- 
erage insurance on stocks of merchandise 
located in several places, a rating plan that 
will not be contrary to federal laws and that 
has sufficient flexibility to meet the require- 
ments of the buyers. 


Original Plan Functioned 
Through I. U. B. 


Prior to June 30, 1948, multiple location 
risks were handled by most of the fire in- 
surance companies through the Interstate 
Underwriters Board. The plan adopted by 
this Board for the handling of this type of 
risk provided for a single rate applicable 
to the entire risk. Protection could be 
afforded -against loss by fire or allied cover- 
ages on stocks of merchandise, furniture and 
fixtures in mercantile risks only and on a 
reporting basis under forms that became 
known as Form No. 1 and Form No. 5. 
The final premium was calculated upon the 
expiration of the policy at the policy rate 
and on an average of the values reported. 
Rates were developed by taking the tariff 
rate at each specific location and weighting 
it by reporting the value at each location to 
produce a national average. This rate was 
then modified by the use of percentages, 
based principally on judgment but reflect- 
ing a debit or credit depending upon the 
experience of the risk, the size of the risk 
and the number of locations at which the 
assured had values and competition. No 
one ever claimed that this plan was perfect 
but supervisory authorities were evidently 
content to go along with it on the principle 
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that there was nothing essentially wrong 


in modifying an average rate for a specific 
account on the basis of certain specific con- 
ditions applicable to that risk. 


Effect of Public Law 15 


Following the enactment of Public Law 15, 
a special committee of the insurance industry 
was formed to study the full effect of Public 
Law 15 on all interstate rating plans, whether 
they be fire or casualty. 

In April, 1948, the Committee on Rates 
and Rating Organizations of the National 
Association of Insurance Commissioners 
met with the Industry Committee and re- 
ceived the report of this committee. In- 
sofar as it referred to the fire problem, the 
Industry Committee had the following to Say 

“A logical approach to the handling of 
interstate fire risks would involve the use 
of the state rating bureau rates as a basis 
for determining the premium on a policy. 
To the premiums that would be produced 
according to the specific bureau rates, there 
would be applied a formula or formulae, 
reflecting reductions of expense applicable 
to the class, a series of credits based upon 
such characteristics as number of risks with- 
in definite limits, a charge or credit for loss 
experience (good or bad) and any other 
phase of hazard or management that is sus- 
ceptible to clear identification and measure- 
ment. These charges or credits can vary 
according to occupational or other classifi- 
cations.” 

As a result of the Industry Committee’s 
report, the Commissioners’ Committee ap- 
proved in principle the position of the 
industry, namely, that the peculiar charac- 
teristics of multiple location risks entitled 
them to special treatment. Members of the 
I. U. B. appeared satisfied to go along on 
the principles set forth in this report if the 
Commissioners would approve the I. U. B. 
as an advisory organization; but the Com- 
missioners’ Committee, at their meeting in 
Philadelphia in June, 1948, would not so 
approve and took the position that if it was 
proposed that the I. U. B. continue to make 
rates for multiple location risks, it must 
be licensed as a rating organization. 

On June 30, 1948, the I. U. B. discontinued 
its practice of publishing advisory rates on 
multiple location risks. Shortly afterwards, 
a plan was brought forth which provided 
for the averaging of local rates at state level; 
this plan was modified only for the use of 
the co-insurance clause where credit for co- 
insurance was applicable. This meant that 
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if a concern had merchandise at risk in 
forty-eight states, the final premium on the 
policy would be adjusted on the basis of the 
average of the values in each state and at 
each state average rate. Subsequently, some 
companies felt that they could properly 
modify this first plan, the State Average 
Tariff Plan, by an Interstate Average Tariff 
Plan, the difference basically being that the 
Interstate Average Tariff Plan produced a 
country-wide average rate for the risk, ir- 
respective of the number of states in which 
the values were located. Under this plan, 
no modifications were made in the average 
of tariff rates except for the co-insurance 
clause. It is important to note here that 
neither of these plans gives any considera- 
tion to the principle set forth in the report 
of the Industry Committee. 


Credit and Surcharge 
Permanent Rating Plan 


About a year ago, the Multiple Location 
Service Office was organized to act as a 
service organization for multiple location 
When Mr. Martineau delivered 
his paper in May, 1949, it appeared certain 
that efforts toward a solution of the prob- 
lem were making progress and that the 
Commissioners’ Committee on Rates and 
Rating Organizations could expect to receive 
at their meeting in June a report from the 
Special Committee on Rating Plan Research 
of the Multiple Location Service Office. 
Such a report was made by the Special 
Committee; its suggested plan for rating 
multiple location risks was _ temporarily 
named the Escott Plan, after the chairman 
of the committee. This plan is now known 
as the Credit and Surcharge Permanent Rat- 
ing Plan of the Mutiple Location Service 
Office. The plan recognizes the principles 
set forth by the Industry Committee in 
their report to the Commissioners in April, 
1948. After hearing the report, the Com- 
missioners’ Committee on Rates and Rating 
Organizations, approved the plan by a ma- 
jority vote. 


business. 


The plan provides first for the adjustment 
of the country-wide average of specific rates 
for fire, extended coverage and vandalism 
and malicious mischief insurance on indi- 
vidual locations to a 100 per cent co-insur- 
ance basis, and then for a credit or surcharge 
in recognition of the past five years loss 
experience. The number of locations to be 
insured is given consideration in determin- 
ing how much weight will be given to the 
loss experience of the particular risk and 
how much weight will be given to the loss 


Multiple Location Risks 


experience of the class to which the specific 
risk belongs. If the weighted result is fifty- 
five per cent, no credit or surcharge is made, 
but if the weighted result is below or above 
fifty-five per cent, a credit is allowed or a 
surcharge made of one per cent for each 
percentage point that the weighted result 
is below or above fifty-five per cent. The 
maximum credit to be applied to the basic 
average rate is thirty-five per cent and the 
maximum surcharge 200 per cent to pro- 
duce the net average rate for Form No. 
1. The net average rate for Form No. 5 
is determined by increasing the net average 
rate for Form No. 1 by five per cent when 
the 100 per cent co-insurance clause applies 
and by fifteen per cent when the ninety per 
cent co-insurance clause applies. 

The procedure set up under the plan for 
calculating and promulgating net average 
rates provides for a Sponsoring Rating Bu- 
reau. This bureau shall be the rating bureau 
of the state in which one or more of the 
listed properties are located, provided it is 
also the state in which either (1) the great- 
est values are located, (2) the insured’s do- 
micile or principal place of business is 
located or (3) the policy of insurance has 
been negotiated. 

The plan specifically provides that it can- 
not be used to insure distilled spirits and 
wine. The proponents of the plan at no 
time have inferred that it was perfect; on 
the contrary, it was submitted with full 
appreciation that further study and use 
would suggest modifications. 

The report of the Special Committee to 
the Association suggested that certain tech- 
nical points be given further study, and at 
the meeting of the Commissioners held in 
December the indications were that these 
studies were in progress. Some of the points 
taken up at that time were the need for a 
provision limiting the effect of a large single 
loss or losses on any one risk, or in any one 
class; the evaluation of a provision limiting 
the effect of the concentration of values at 
a few locations on a rate; and the question 
of whether the maximum surcharge of 200 
per cent as provided in the plan was too 
high. They also questioned the creditibility 
procedure, expressing the feeling that it 
might be desirable to downgrade the steps 
because the breaking points seemed to be 
rather sharp. 

Loss ratios have been established upon a 
fifty-five per cent factor to include all allo- 
cated losses and adjustment expenses; in 
this manner consideration is given to a lower 
level of expense than is being accepted to- 
day in most rating jurisdictions as proper 
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for the general run of fire business. It is 
felt by many that the forty-five per cent 
factor, which remains in the rate after losses 
and allocated loss-adjustment expenses have 
been taken into consideration for expense 
and profit, cannot be supported; however, 
the Commissioners were willing to concede 
that information in this regard could be 
obtained within a reasonable period of time 
by cooperation between the companies and 
the Commissioners. 


The Commissioners’ Committee concluded 
its report with the following recommendation: 

“The Committee by a majority vote has 
adopted the proposed plan attached hereto, 
and recommends it to the Association for 
prompt approval by all states.” 


Present Status of Plan 


Final vote on the plan showed twenty-six 
Commissioners accepting the Committee’s 
report, six rejecting it and seventeen not 
voting, the District of Columbia being rep- 
resented at the meeting. As anticipated, 
opposition to the plan was expressed by 
representatives of several of the large groups 
of companies. The opposition stressed these 
points: 

(1) That the plan tends to destroy class 
experience as a proper basis for rate deter- 
mination. 

(2) That it is arbitrary in giving prefer- 
ential rate treatment based on the number 
of locations at risk and that this may be 
in violation of the Robinson-Patman Act. 

(3) That it assumes that the cost of han- 
dling multiple location accounts is less than 
the cost of handling a single location risk. 
During the discussion, a spokesman for the 
members of the National Association of In- 
surance Agents urged the approval of the 
plan by the Commissioners because, subject 
to future modifications, it offered a flexibility 
that the agents felt was necessary for the 
proper handling of this type of business. 

As this is written, the plan has been ap- 
proved in Arkansas, California, Florida, 
Georgia, New Hampshire and New York 
and it has been disapproved in Alabama 
and South Carolina. The New Jersey Com- 
missioner returned the plan without approval 
but invited submission of further statistical 
support as required by statute in that state. 
The Commissioner of Louisiana disapproved 
the plan but assigns as his reason a desire 
to await the outcome of an appeal pending 
before the New York Insurance Department. 
The appeal that the Louisiana Commissioner 
refers to is the statement of objections to 
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the plan filed by certain insurance compa- 
nies with the New York Department. The 
hearing on these objections commenced on 
November 21 and it is anticipated that it 
will continue for several weeks. In the 
opening statement made by counsel for the 
companies, it was clearly indicated that if 
the approval of the Department is upheld, 
the matter will be carried to the courts. 


In the remainder of the states, progress 
toward the actual submission of the plan 
by the rating bureaus to the respective In- 
surance Departments is as follows: 

Company members of the Pacific Fire 
Rating Bureau have approved the plan by 
better than a two to one vote. The De- 
partments of Alaska, Arizona, Montana, 
Nevada, Oregon and Utah will vote on it 
in the near future. Idaho and Washington 
having independent rating bureaus, it is an- 
ticipated that these bureaus will now follow 
the procedure of the other western states. 
In the middle-western states, commonly 
known as Western Actuarial Bureau Terri- 
tory, the company members of the rating 
bureaus are now voting on the plan. In 
New England Territory, approval is expected 
shortly. In the remainder of the eastern 
states, votes are now being taken except 
in Virginia, where the plan has been ap- 
proved by the companies but has not as yet 
been filed, and in West Virginia, where 
approval now rests with the Insurance De- 
partment. In North Carolina a hearing on 


the plan has been set by the Department 
for the early part of January. 


Other Plans 


Today, in states where the Credit and Sur- 
charge Permanent Rating Plan has not been 
approved by the Insurance Departments, the 
State Average Tariff Plan has been approved 
for use in sixteen states, namely, Alabama, 
Idaho, Illinois, Louisiana, Maryland, Michi- 
gan, Mississippi, Missouri, North Carolina, 
Ohio, Oklahoma, Rhode Island, South Caro- 
lina, Vermont, Virginia and Wisconsin. In 
the remaining twenty-eight states, including 
Alaska and the District of Columbia, the 
Interstate Average Tariff 
supervisory approval. 


Plan has had 

The North America Interim Plan, which 
has been filed in all states, is based on the 
use of individual location tariff rates with 
a reduction of five per cent from the result- 
ing average fire, extended coverage and 
sprinkler leakage rates, the reduction being 
justified due to a differential in acquisition 
cost. The plan contemplates the use of the 
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approved Reporting Form No. 1 and where 
applicable, the Non-Reporting Form No. 5. 


In addition to the Interim Plan, the North 
America devised a “Commodity Rating Plan” 
which departed entirely from tariff rating 
and contemplated the use of class and ac- 
count experience, together with credits for 
construction and protection. This plan was 
approved in only a few states; therefore, its 
application is too limited to be of any use. 

The United Mutual Fire Insurance Com- 
pany has devised its own plan which, in 
essence, applies the principles of experience 
rating to a multiple location risk. Some of 
the features of this plan are: 

(1) Tariff rates are used as the basis of 
rating. 

(2) The plan is keyed to a forty-five per 
cent loss ratio based on the past five year 
experience at tariff rates. 

(3) Credibility 
per cent intervals. 


tables are used by ten 

(4) An unevenness factor is provided be- 
cause of variance of values between locations. 

(5) The maximum surcharge is seventy- 
five per cent. 

(6) The maximum credit is fifty per cent. 

(7) Deductibles of $1,000, $2,500 and $5,000 
are available. 

(8) A ten per cent premium discount ap- 
plies on all premiums over $1,000. 

The forms used follow closely the Stock 
Company Form No. 1. This plan is being 
used in fifteen states, has been disapproved 
in twelve states and awaits action by the 
Insurance Departments in the balance of 
the states. 

The plan of the Associated Factory Mu- 
tuals provides for the final determination of 
the premium by using their specific rates at 
each location and the average of values as 
reported at each location subject to the 
specific dividend return of each company. 
Deposit premiums are developed by using 


their specific rates at each location and an 
estimate of the location values. <A _ policy 
limit is stated and, on sprinkler properties, 
the policy limit applies to any one loss. At 
locations unequipped with sprinklers, specific 
limits are set for each location. 


The Best Plan? 


A question that I feel certain is in the 
minds of many is “what steps must an agent 
or broker take to be sure that he has made 
use of the best plan available for a specific 
account?” As most multiple location ac- 
counts have large concentration of values 
at one or more locations, capacity is an item 
that must have first consideration. In the 
Stock Company market, about two thirds 
of the companies are committed to the use 
of the Credit and Surcharge Permanent Rat- 
ing Plan in states where approval has been 
given; the remainder, with one exception, 
using either the State Average Tariff Plan 
or the Interstate Average Tariff Plan. There 
are several large company groups using this 
last plan. Next, the list of locations must 
be analyzed carefully to ascertain what 
plans are available in all of the states where 
values are located. Loss experience, includ- 
ing allocated claim expense, of the risk and 
the class for the past five years is necessary 
because of the credit and debit provision in 
one of the plans. After a careful study has 
been made of these factors and the decision 
made as to the plan or plans that seem to 
offer the coverage at the lowest cost com- 
mensurate with proper service, the com- 
pany that appears to be in the best position 
to meet these requirements would be selected 
to handle the filing of the application neces- 
sary to obtain the rate or rates. 

Because of the changes which are occurring 
almost weekly in this problem, it is of the 
utmost importance that accounts be analyzed 
regularly to be sure that each assured is given 
the benefit of any changes that affect his 
[The End] 


coverage. 


_—_———— oO 


The Case of the Unlicensed Operator (Page 28)—-COURT’S HOLDING 


The court held that the lady was “oper- 
ating a motor vehicle” at the time of the 
accident, on the theory that she was doing 
some of the things, even though not all of 
them, that an operator does in the exercise 
of actual physical control of the vehicle. It 
is not necessary that she perform all of the 
ordinary functions of a driver in order to 
be an operator. The operation of a towed 
vehicle requires a high degree of skill, and 


Multiple Location Risks 


it was only reasonable that the legislature 
interided that the person at the wheel of a 
towed motor vehicle be a licensed operator. 
Otherwise, it would be lawful for a small 
child to perform the function to the danger 
of all users of the highway. Commonwealth 
v. Beck; Commonwealth v. Westhafer. Court 
of Quarter Sessions of Dauphin County, 
Pennsylvania. June Sessions, 1949. 



















































































































































































































































































































































































The HOW 


By J. S. WHITE 


The author is Chief Underwriter, 
Eastern Department, United States 
Aviation Underwriters, Inc., New 
York. He delivered this paper be- 
fore the Airport Management Con- 
ference held in Syracuse, New York, 
last October. 


T SEEMS that ever since this business 

began one of the main bug-a-boos we 
have had to face is the attitude on the part 
of the public that aviation insurance is not 
insurance. The general feeling is that it is 
something a little out of this world—maybe 
from Mars. We have even heard people say, 
“Anybody silly enough to insure airplanes 
couldn’t be smart enough to run an insur- 
ance company or write a policy.” 

Actually, aviation insurance policies are 
very similar to those of other coverages, 
such as fire, automobile and general lia- 
bility. Anyone who has read an aviation 
policy has seen that the insurance agreements 
are very similar in their actual wording. 


Actual details of rating are not particu- 
larly interesting. However, we will cover 
four or five major factors that affect insur- 
ance rates. 


It is necessary at the outset to go back 
to the beginning of aviation insurance in 
this country—about 1923. Thus, it is obvi- 
ous that we are still a litthe new compared 
with other insurance companies in the mat- 
ter of age and experience. The underwriters 
then had the main problem we have today 
even a little worse. In fact, the 
whole subject of the “how” and “why” of 
insurance rates is centered around the same 
problem today as it was then—it is in the 
word “spread.” 


or one 


The spread in the fire insurance business 
is something like forty, fifty or sixty mil- 
lion units; in the automobile business, forty 
million, in the casualty business, 100 million 
units; the spread in our business is about 
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90,000! Spread defined is simply the num- 
ber of aircraft units available to be insured. 
Without spread, that is without a sufficient 
number of aircraft available to be insured, 
we have always been handicapped. 

Again going back to 1923, the under- 
writer actually was more of a gambler 
than an underwriter. He had approximately 
only 4,000 or 5,000 units available to insure 
at that time. 

Here is an extreme example of the way 
spread works. Suppose somebody said, “I 
have one airplane. The only one in the 
U.S. Will you insure it?” We would ask, 
“How much did it cost?” And if the pur- 
chase price was $5,000, we'd say, “Yes, give 
us $5,200 and we’ll insure it.” However, if 
he had asked if we would insure 10,000 
aircraft, the rate, of course, would be much 
less because then there would be spread 
and a base on which to work. Actually, 
10,000 aircraft isn’t much spread either and 
out of the 90,000 ships in existence today 
I don’t think more than half are insured, 
so that gives the market around 45,000 or 
50,000 airplanes to work on. 


Other Factors 


Branching over from spread, we run into 
the other factors that influence rates 
is experience. 





one 
We keep an accurate record 
of premiums and losses in each category of 
risk. We can tell you how much premium 
we have taken in and the losses we have 
paid out on fixed wing, rotary wing, land 
planes, sea planes, etc. That is good to 
know. As a matter of fact, it is one of the 
essentials of our business—to keep abreast 
of what is happening so far as premiums 
and losses are concerned. 

Let’s go over to the fire business for a 
minute. The fire man who has forty or 
fifty million units and has experience over 
many, many years, can run off figures on 
a certain class of business and can usually 
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surance Rates 


predict within a few percentage points what 
is going to happen next year. Aviation 
insurance is different. For example, suppose 
we have a fair loss ratio in a particular 
class—forty or fifty per cent. That means 
we have paid out about half of what we 
have taken in. Butlet us have one loss in 
that certain category, and we can go from 
a fifty per cent loss ratio up to 150 per cent. 
That is extremely improbable in the auto- 
mobile, fire or casualty business. To us it is 
probable and has happened more than once. 

I have used the phrase “loss ratio” as 
one of the factors affecting rates—that is, 
the percentage of losses to premium taken 
in. Let us say that the fire and automobile 
underwriter works on the permissible loss 
ratio of about forty per cent or fifty per cent. 
As I have noted, it is possible for them 
to take the experience of four or five years 
and know fairly well what is going to 
happen next year. As to the reverse of 
this, I will give you an example of what 
happened to us some time ago. In a certain 
class of liability insurance, we had a loss 
ratio of around forty per cent. We didn’t 
know whether to change the rate or not. 
After taking a thorough reading, we found 
that, even though the loss ratio was good, 
we weren’t taking in enough premium to 
pay rent and overhead and weren’t taking 
in enough premium to lay aside a reserve to 
pay for losses that can'and have happened. 
So we can’t exactly follow the usual pro- 
cedure on experience and loss ratio. Of 
course, these figures are good to know but 
we can’t use them as a final fact in rate 
making. 

I thought might be interested in 
knowing what our experience has been with 
the fixed-base operator. Take “hull insur- 
ance” for example. In New York the fixed- 
base operator has given the market a loss 
ratio of about eighty per cent. That is 
better than it used to be, but it means we 
are paying out eighty cents of every dollar 


you 


Aviation Insurance Rates 


of premium to cover hull losses. An insur- 
ance company cannot operate too long on 
loss ratios like that—something has to give. 

The only way we continue in the fixed- 
base operator business is to take premium 
from another category that is more profita- 
ble. People in fixed-base operations are 
vitally necessary. They are the ones who 
will help more than any others to increase 
the spread if there is such a possibility. 
They make pilots, and we must have more 
pilots if aviation is to expand. The problem 
is+How long can we keep on taking money 
from other categories to pay for this class? 
We can’t do it forever. There is only one 
answer and that is to stop the losses or raise 
the rates. The rates are just about as high 
as they can go. Insureds can’t pay much 
more and still have any semblance of sound- 
ness in their insurance programs. The only 
alternative at present is to reduce the losses. 

We have fieldmen and representatives who 
visit airports and make inspections and 
recommendations. Also, we are pretty proud 
of the fact that we have had a hand in 
bettering the fixed-base operator loss ratio 
—remember, it was worse than it is now. 
We can’t take all the credit, of course, but 
we have awakened many operators to the 
fact that they need insurance and that they 
can’t have poor loss ratios and continue 
to have insurance. Through inspection and 
sound underwriting, we have worked on 
the idea of reducing losses as probably the 
only remedy. 

Raising the rates in certain classes doesn’t 
always help. That tends to reduce the 
number of units insured which, of course, 
reduces spread. 


Again—the High Loss Ratio 


In passing, the Passenger Liability loss 
ratio for a fixed-base operator is about 
seventy-six per cent, which is not good. 
It means we have paid out seventy-six 
cents on each dollar of premium we have 
taken in for passenger liability claims. The 
comments above also apply to this category. 

Hangarkeeper’s Liability is another good 
example of how lack of spread works against 
us. The loss ratio is around forty-nine per 
cent in New York, which is pretty good 
on the surface. But a little research reveals 
this—the premium we have taken in on 
Hangarkeeper’s Liability is less than the 
limits of liability we have on many policies. 
In other words, if the premium taken in is, 
say, half a million dollars and we have half 
a million limit on any number of policies, 
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the problem is obvious. If we had one 
catastrophe loss, it could easily wipe out 
our premium for years. So, we can’t count 
on a forty-nine per cent ratio, as the under- 
writers in other lines of insurance can. 
There are a few other factors that in- 
fluence rates. One is competition. Natu- 
rally, competition exists, and we firmly 
believe in it. Competition, handled cor- 
rectly and intelligently, is a must. It helps 
keep rates down, for one thing. For example, 
when a risk is submitted, it is gone over 
carefully from stem to stern to determine 
a proper rate from an underwriting stand- 
point. That final rate is usually tempered 
by competition. Thus the insured is helped. 
One problem we face is the agent’s calling 
up and saying, “Why can’t you give a rate 
as low as some other company does?” One 
of our answers is that since the war some 
twenty-one or twenty-two companies have 
come and gone in this business of writing 
aviation insurance. Some are completely 
gone and others partly. -They have come 
in and found they can’t write it at cut- 
throat rates and have dropped out. That is one 
answer as to why our rates are higher in 
some cases. We want to stay in business. 
Another factor affecting rates is what 
we term “judgment underwriting.” It seems 
to be a break for insureds in one way. 
Rates are not standard, as you probably 
know. Fire and automobile rates are usu- 
ally fixed, and most of the casualty rates 
are, although some inland marine coverage 
is not. However, we have a spread of rates 
within which we work. When a risk is 
submitted, we go over it very carefully. If 
it is a fixed-base operation, we usually want 
to look at the physical aspect. We want 
to know if prospective insureds know what 
they are doing. We want to know how 
long they have been in business and whether 
they have made or lost money, their geo- 
graphical location, the type of pilots and 
employees they have, the type of equipment 
they have, their housekeeping, etc. The 
underwriter then down and promul- 
gates a rate and, as I have said, he tempers 
it with several factors. The operator with 
good experience gets a lower rate than the 
bad operator. In the long run, it is up 


sits 


to the operator in most ways as to what 
rate he is going to pay. Operators make 
their own rates, actually. We don’t make 
them for operators. 


The unhappy twist is that the good op- 
erator has to pay for the bad one. We 
can’t give money back to the good operator 
and still pay the bad operator’s loss. That 
is a fundamental of insurance. Say you 
have a good loss ratio for three or four 
years, you naturally look to the company 
for a reduction in rate. If the company 
experience hasn’t been too bad, you will 
get the reduction probably. If experience 
has been you will have to pay the 
other fellow’s losses. But, judgment under- 
writing does do this—you will generally 
receive a lower rate than the fellow next 
door who doesn’t operate as well as you. 
That doesn’t happen in many other lines, 
where rates are fixed. e 


poor, 


Evidence of Cooperation 


My observations have been very general, 
but I hope the factors I just mentioned are 
of interest to my readers. As I have said, 
the detail of rating is lengthy and, perhaps, 
uninteresting, but I have given our problem 
generally. I hope I haven't been too pessi- 
mistic. Actually, we are more optimistic 
now than we have been for some time. We 
think over-all ratios are improving. 
However, in insurance one can’t count on 
six months’ or one year’s experience figures. 
Several years are needed to get a picture 
of what is actually happening. We are 
happy that most operators have made a 
very good effort to reduce accidents and 
we hope that our experience figures will 
prove this to be a permanent trend. 


loss 


The pessimistic side is this: without more 
spread, and that means without more air- 
planes, we can’t see too much of a lowering 
in the rate. We are all paying for the fact 
that we are pioneers, more or less, in avia- 
tion. Twenty, thirty or forty years from 
now we will have, I hope, several million 
aircraft, and the owner then will probably 
pay only a fraction of what he is paying in 


rate today. [The End] 
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AS A GENERAL RULE, an insurer has 
exclusive control over litigation against 
the insured, and the latter is required to 
surrender all control over the conduct of 
the defense. In Davison v. Maryland Cas- 
ualty Company, 197 Mass. 167, the policy 
sued upon contained the condition that the 
conduct of the defense is given to the com- 
pany. “In the name of and on behalf of the 
insured” are words so included in the policy 
to state that although practically the suit is 
against the insured, the insurer will be in 
control of the defenses at its disposal. The 
prime purpose for such a provision has been 
said to be the benefit of the insurer, namely, 
that where there is a conflict of interests, 
the insurer may be free to utilize and exer- 
cise the right to defend for its own advantage, 
even though from the insured’s standpoint an- 
other course would have been preferable. 
This is borne out where the insurer, against 
the insured’s desires and wishes, goes to trial 
rather than settle a claim. (Abrams v. Fac- 
tory Mutual Liability Insurance Company, 298 
Mass. 141, 10 N. E. (2d) 82.) 


The insurer then has the right to defend 
its insured; but under provisions contained in 
most liability policies, this right is accompanied 
by a correlative duty. This, then, puts upon 
the insurer the obligation to defend where, if 
liability is established, the insured would be 
liable, In Miller v. United States Fidelity & 
Casualty Company, 291 Mass. 445, 197 N. E. 
75, the court said: “Where an action against 
the insured is ostensibly within the terms 
of the policy, the insurer, whether it assumes 
the defense or refuses to assume it, is bound 
by the result of that action as to all matters 
therein decided which are material to re- 
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covery by the insured in an action on the 
policy.” 

Because of this contract or policy of in- 
surance, which is the base of the privileges 
and obligations of Doth the insurer and the 
insured, the insurer—by virtue of its power 
retained by the conditions in the policy to 
defend or, as is also a usual condition, 
to settle—may find itself in a position where 
the interest of the insured is in conflict with 
its own interest. 

What then is the solution? The insured 
is precluded from attempting to settle a 
claim without the insurer’s consent, nor can 
he attempt to take over the preparation of 
the defense to a claim against him because 
of the policy provisions. The insurer is pro- 
tected by these conditions, but the insured 
is left dependent on the insurer, unless he 
wishes to put himself outside of the policy. 

What is the liability of the insurer for fail- 
ure to settle a suit for less than the policy 
limit? Or, what is its liability if a court 
verdict is returned in an amount greater than 
the policy limit, which verdict can be traced 
to the insurer’s negligence or remissness? 

The insured covered by a policy with the 
above-mentioned conditions is involved in 
an accident resulting in injuries to a third 
party, who claims damages for an amount 
substantially in excess of the limits of the 
policy; the insurer assumes the defense as 
per the contract. An offer of settlement is 
made by the injured party for a sum within 
the limits of the policy. But, despite the 
insured’s protest, the insurer refuses to set- 
tle. So the case goes to trial, and if the 


litigation results in a judgment over the 
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policy limit, the insured often tries to re- 
cover from the insurer that amount in excess 
of the policy limit which he has had to pay. 


Both parties are bound by their contract. 
and the 
therein, the insurer, in defending an action, 
is bound to that and diligence 
which the ordinarily prudent man would ex- 
If this 
standard should not be met, the insurer may 


Over above obligations imposed 


use 


care 


ercise in managing his own affairs. 


well stand liable to the insured for the 
amount in excess of the policy limit paid 
out The insurer not only must exercis« 


good faith, but also must employ ordinary 
care and caution and reasonable diligenc« 


It has been said that the courts have not 
allowed recovery in contract actions. This 
is not entirely true. The Massachusetts Su 
preme Judicial Court in the Miller case, su 
pra, allowed recovery by the assured in an 
action of contract, stating that by the terms 
of the policy the company had 
bound itself to pay all sums which the as- 
sured should become liable to pay as dam- 
ages imposed on him by law. And in a later 
case,’ the Massachusetts court overruled a 
demurrer to a declarataon 


insurance 


containing 
count in tort and another count in contract 
In this later case, the court stated that the 
insured had stated a cause of action under 
both counts 

The accept the plea that the in- 
surer has not an absolute duty to defend, 
yet they do point out that there is a duty 
imposed by the contract and this obligation 
must be met. “The insurer cannot at 
and the same moment assert its rights and 
flout its obligation out of which that right 
springs.” Rollins v. Bay View Auto Parts 
Company, 239 Mass. 414, 132 N. E. 177. The 
insurer binds itself to undertake the defense 


one 


courts 


one 


of its assured, and when once it begins this 


action, it must exert such effort and force 
as the ordinarily prudent man would. It is 
not enough for the insured to show that 


the insurer in its choice between conflicting 
interests selected the route most advantage- 
ous to itself, but must show bad faith, or, 
in the alternative, something akin to a dis- 
regard of the insured’s rights and its own 
obligations.’ 


What Is Necessary 
for Successful Statement of Case 


The Abrams case would be particularly 
useful to an insured in determining the 





1 Abrams v. Factory Mutual Liability Insur- 
ance Company, supra. 
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there the court 
for the successful 
statement of a case, both in a tort action and J 
in a contract suit. i 


follow, because 


shows what is necessary 


course to 











































but does sav that it 
must be shown that the insurer was guilty 


of bad faith 


tions of negligence, 


The term bad faith is somewhat elusive. 
The courts are prone to put into black and 
white which elements constitute bad faith 
It would appear that bad faith could be 
found if the insurer in any given situation 
followed a predetermined course of not set- 
tling for any amount above a specified pro- 
portion of the policy. Also, bad faith might 
well be where the insurer tries to 
make the insured contribute to a settlement 
figure where the settlement could be effected 
within the limit of the policy. 


shown 


As has been noted above, the fundamental 
idea in an insurance policy is to protect the 
holder from liability within the amount ap- 
plied for. This protection is paid for by the 
insured through premiums. It would seem 
that if the insurer is allowed to consider first 
its own monetary gain or loss, it will suf- 
fer by going into the courts, rather than by 
adjusting differences before litigation, and 
thereby disregarding the possible effects the in- 
sured may suffer from such action; further- 
more, the power and rights bestowed upon the 
insurer are being employed toward an end 
never designed by the parties interested. The 
contract of insurance is bilateral; both sides 
give and take. But construction of the rights 
and duties arising as a result of this contract 
should be more strict on the part of the in- 
surer, for he is the one who holds the reins 
and binds the insured, not only so far as 
insurance goes, but also to the protection of 
legal rights from invasion from an outside 
source, For the courts to allow the insurer 
to bandy the insured in this manner results 
in effects which are undesirable and should 
not be sanctioned. 


2See American Fidelity & Casualty Company, 
Inc. v. G. A. Nichols Company, 31 CCH Auto- 
mobile Cases 656, 173 F. (2d) 830. 
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The plaintiff brought a J 
count in tort and a second count in contract. 
The allegations were that the insurer breached 
the contract due to its negligence in not set- 
tling the claim within the policy limits, and 
that the insurer was negligent in its prepa- 
ration and trial of the action. The only 
duties owed to the insured are those set 
forth in the policy, and the negligence to be 
proven must concern only those obligations. 
The Massachusetts Supreme Court does not 
point out what is sufficient for recovery 
when suing in tort or contract with allega- 
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It should always be borne in mind that 
the insurer need not prejudice itself, but the 
greater element seems to the writer to be 
that the insurer also and at the same time 
is acting for the insured. In a fashion, there 
is a dual function. There would appear, 
then, to be an agency relationship.* But 
the courts do not spell that out, due no 
doubt to the lack of control in the insured 
over threats and decisions of the insurer, 
which is the underlying factor in the prin- 
cipal-agent relation. 

When the insurance company finds itself 
confronted with the problem of settlement 
or trial, it must resolve the question in good 
faith. This is another term that the courts 
do not clearly elucidate. In other words, the 
insurer must put itself in the position of 
being the sole individual affected and come 
to that conclusion which the oft-termed pru- 
dent man would arrive at were he the one 
to be liable for any judgment rendered. It 
can be seen, then, that errors of judgment 
when made in good faith—as distinguished 
from bad faith—will not be sufficient grounds 
for recovery in an action alleging negligence. 
\ good example of corporate bad faith can 
be found in Hayes v. Gessner, 19 CCH Avuto- 
MOBILE CASEs 1190, 315 Mass. 366, 52 N. E. 
(2d) 968 

Both bad-faith cases and good-faith cases 
go along on a subjective theory. It has been 
stated above that the insurer must put itself 
in the position of the so-called prudent man. 
This prudent man is not the one used in the 
ordinary sense, but is singular and different 
in each situation which arises. 


Straight Negligence Rule 


\ more practical theory employed by the 
courts is the straight negligence rule. The 
tandard is set up and applied, and the in- 
surer which does not measure up to the 
standard is adjudged negligent and liable 
to the insured. Of course, this theory is not 


testatement of Agency, Sections 1, 14, 385. 





without its difficulties. There is the group 
of twelve men who, when an insurance com- 
pany is involved and is a disclosed party, 
seem to have a predisposition toward the 
insurer. Another hurdle for the insurer to 
jump is that where this standard of conduct 
is prescribed; even those decisions made in 
good faith and with the best of intentions 
exhibited may yet be determined to be be- 
low the level and, consequently, liable to the 
insured. An objective standard is good and, 
in many cases, the ideal theory to be em- 
ployed. The objection to its use in the in- 
sured-insurer situation seems, to this writer, 
to be that along with the above-mentioned 
difficulties, the work and detail to be done 
are accomplished not by one person for the 
insurer but by many, and each individual is 
imbued with a different sense of duty and 
loyalty to cause, of justice to the insured 
and of fairness to all parties concerned. Per- 
haps the solution to the situation would be 
to present the problem to a court without 
a jury, thereby avoiding the prejudice of a 
jury and yet having a competent tribunal to 
determine the rights and duties of the in- 
terested parties. 

Whatever the theory used in determining 
the liability or nonliability of the insurer, 
the Massachusetts court has held that the 
insured may maintain an action either in 
contract or in tort. In the latter case, the 
court pointed out that “for every breach of 
a promise made on good consideration, the 
law awards some damage.” And in the 
Abrams case, the court said: “He [plaintiff] 
can... maintain an action of contract if the 
defendant defended negligently.” 

In Massachusetts, it would appear that 
the insured’s difficulties do not arise so 
much in his choice of action, but begin at 
the instance of supplying evidence in sup- 
port of his alleged broken contract or the 
negligence of the insurer in carrying out the 
[The End] 


provisions contained therein. 


More than 20,000,000 National Service Life Insurance policies, having 
a total face value of nearly $156 billion, have been issued to World 
War II servicemen and veterans during the past nine years. 
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the company than is used in the condition 
requiring the insured to give notice of the 
accident. In the latter, notice should be 
given “as soon as practicable,” whereas in 
the former the “insured shall immediately 
forward.” It is conceded that the former 
indicates more latitude is given the insured,” 
although, in practice, “immediate” has been 
taken to mean “with reasonable celerity” 
rather than definition by its literal meaning.” 


Most of the situations dealing with the 
forwarding of process are considered by to- 
day’s courts as arising under the cooperation 
clause, and, while consideration will be given 
to that clause in turn, it would be well to 
look for a moment at the few cases which 
have offered an interpretation of this clause. 

An Ohio case,” recently decided, stands 
directly for the proposition that even though 
the insurer had notice of the accident, it is 
discharged from liability where the insured 
had not passed on to it notice of action be- 
ing taken, until execution was being levied 
on the judgment. A factor, which in some 
instances has weakened the position of the 
insurer, was disregarded by the court when 
it said: 

“The fact that the policy which is here 
under consideration was issued by the de- 
fendant, The Pioneer Mutual Casualty Com- 
pany, so that the insured could comply with 
the Financial Responsibility Act does not 
deprive it of the right to the benefit of the 
requirement of notice as provided in the 
policy.” 

Just as it is a function of the jury to de- 
termine whether or not the insured notified 
the company “as soon as practicable,” so 
also it is their function to determine whether 
the insurer did, in fact, receive notice of an 
action being brought against it.* Where 
the trial court found that an action brought 
two years earlier (and which had been dis- 
missed for want of prosecution) which the 
insurer had defended, was sufficient notice 
for the subsequent action, the company then 
having had opportunity to investigate and 
evaluate the case, the appellate court would 
not overrule the judgment of the lower court.” 


Waiver 


A few cases have arisen on the question 
of whether the requirement of notice or of 
forwarding process can be waived. There is 
little doubt, from the authority that exists, 
that it can.” In a situation where the in- 
jured party sued in Tennessee on a judg- 
ment obtained in North Carolina, and the 
insurer contended that the insured had not 
forwarded the process served upon him, a 
Tennessee court ™ held that when the local 
agent of the insurance company indicated 
that the informal oral notice of beginning 
of action was sufficient and that strict com- 
pliance with the terms of the policy was not 
necessary, such action on the part of the 
company’s agent amounted to a waiver. 


‘““Cooperation"’ Defined 


As we have previously alluded, a great 
number of cases that would otherwise have 
arisen under the “notice” conditions of the 
automobile liability policy have come before 
the courts on the question of whether the 
conduct of the insured constituted a breach 
of the “cooperation” condition. The real 
purpose of this clause was well set forth by 
the Court of Appeals for the Sixth Circuit, 
when it said: * 

“When persons cooperate, they act jointly 
or concurrently toward a common end, and in 
an insurance case they are governed by the in- 
surance contract. Obviously the common end 
set forth in this contract as to statements 
was not that the assured, regardless of truth, 
should establish non-liability for himself or 
the company. It was that the facts of the 
accident should be fairly, fully and accu- 
rately stated. As Mr. Justice Cardozo states 
in Coleman v. New Amsterdam Casualty Com- 
pany, 160 N. E. 367, cooperation means ‘that 
there shall be a fair and frank disclosure of 
information reasonably demanded by the 
insurer to enable it to determine whether 
there is a genuine defense.’ ” 

Most of the cases arising under this con- 


dition fit into pretty definite cubby-holes. 
Apart from the situation that arises when 





21 Farm Bureau Mutual Automobile Insurance 
Company v. Manson, footnote 10, supra. 

2 Annotation, 123 A. L. R. 959. 

23Gergely v. The Pioneer Mutual Casualty 
Company, 26 CCH Automobile Cases 1148 (Ohio, 
1947). 

*% (Schikora) Wayne v. Freeport Motor Cas- 
walty Company, 25 CCH Automobile Cases 558 
(Tll., 1946). 


40 





25 Hendershot v. Ferkel, Motorists Mutual In- 
surance Company, footnote 7, supra, 

*° Travelers Insurance Company v. Boyd, 32 
CCH Automobile Cases 226 (Ky., 1949). 

27 Summers v. Ingram et al., 22 CCH Auto- 
mobile Cases 223 (Tenn., 1945). 

28 Ocean Accident & Guarantee Corporation, 
Ltd, v. Lucas, 74 F. (2d) 115 (CCA-6, 1934). 
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there is a blood or marital relationship be- 
tween the injured party and the insured, 
which development was ably discussed in a 
recent issue of THE INSURANCE LAW JouR- 
NAL,” the majority of cases involve either 
the failure of the insured to attend trial, the 
cooperation of a permissive user of the in- 
sured automobile or variations in the story 
told by the insured. 


Failure to Attend Trial 


Not all instances of the insured’s failure 
to attend trial are considered by courts as 
breaches of the cooperation clause. In a 
Michigan case,” for example, the question of 
most importance to the court was whether 
or not the insurer had been prejudiced by 
the insured’s absence. In this particular sit- 
uation, the insured had not been an occu- 
pant of the car at the time of the accident, 
and the court felt that he probably would 
have offered no testimony of any value per- 
taining thereto and held that there was no 
breach of the cooperation clause. Other 
courts take into consideration the reason- 
ableness of the insured’s excuse for not ap- 
pearing at trial. In Tennessee, for example, 
a recent decision held that where the in- 
sured’s excuse was that he had been on a 
drinking bout and in a fight it was not a 
reasonable excuse for the insured’s non- 
appearance at trial." The weight of au- 
thority, nevertheless, seems to be in accord 
with the pronouncement of the United States 
Circuit Court of Appeals for the Tenth Cir- 
cuit in a case ® where the insured was in the 
armed forces and stationed in another state, 
and where it was) not shown that he could 
not have attended trial: 


“Under the weight of authority, to con- 
stitute a breach of the cooperation clause 
by the insured, there must be a lack of co- 
operation in some substantial and material 
respect that results in prejudice to the in- 
surer,” 


» ‘Blood and Marital Relationships Under 
the Cooperation Clause,’’ by Jack Durland, 
The Insurance Law Journal, January, 1949, p. 3. 

% Kennedy v. Dashner, Preferred Automobile 
Insurance Company, footnote 12, supra. 

3% Hartford Accident & Indemnity Company v. 
Partridge, 24 CCH Automobile Cases 256 
(Tenn., 1946). 

32 State Farm Mutual Automobile Insurance 
Company v. Koval, 21 CCH Automobile Cases 
1077 (CCA-10, 1944). 

33 Zitnik v. Burik et al., United States Mutual 
Insurance Company, 26 CCH Automobile Cases 
71 (IL., 1946). 





Automobile Policy 


Cooperation of Permissive User 


Whether or not the permissive user of 
an automobile must also comply with the 
cooperation clause has given rise to a fair 
amount of litigation. The weight of author- 
ity indicates that such persons must also 
comply in full with the conditions of the 
cooperation clause. In an Illinois case™ 
where the alleged lack of cooperation was 
based upon failure to give notice of the acci- 
dent, failure to forward process, failure to 
answer the questions of the insurer’s investi- 
gator and disappearance before trial, the 
court stated: 


“By the terms of the policy, a permissive 
user .. . was an insured and in prescribing 
the duties of an insured to cooperate with 
the insurer no distinction was made in re- 
gard to the performance of such duty be- 
tween a named insured and one who became 
an insured by being a permissive user. The 
language of the policy in that regard is 
clear and needs no construction.” 


Where the permissive user of an automo- 
bile made, prior to and in the course of the 
trial, four, inconsistent statements as to 
whether he struck and killed two pedestri- 
ans, the United States Circuit Court of 
Appeals for the Ninth Circuit declared that 
his conduct violated the cooperation clause 
of the policy and that therefore the insurer 
was not liable on the policy.* Likewise, the 
Virginia Supreme Court of Appeals said that 
a permissive user’s denial, right up until the 
time of trial that he had struck a child while 
driving the insured vehicle, constituted a 
violation of the cooperation clause, handi- 
capping as it did the insurer in its consider- 
ation of its liability.» Thus, the duty to 
refrain from inconsistent and misleading 
statements that the permissive user is under 
is no different than the duty that devolves 
upon the insured.” 


% Home Indemnity Company of New York v. 
Standard Accident Insurance Company of De- 
troit et al., 29 CCH Automobile Cases 509 
(CCA-9, 1948). 

% State Farm Mutual Automobile Insurance 
Company v,. Arghyris, 32 CCH Automobile 
Cases 586 (Va., 1949). 

36 Salonen v. Paanenen et al., 26 CCH Auto- 
mobile Cases 635 (Mass., 1947); Metropolitan 
Casualty Insurance Company of New York v. 
Richardson et al., 30 CCH Automobile Cases 751 
(DC Ill., 1945). 






















































Inconsistent Statements 


The prohibition that exists as to incon- 
sistent statements, it should be noted, goes 
to serious and material inconsistencies— 
matters upon which the insurer relies in the 
consideration of its liability and the prep- 
aration of its defense for trial. Where there 
is a slight discrepancy between the state- 
ment given to the insurer following the 
accident, and that given upon trial, no justifica- 
tion is given for repudiating the contract of 
insurance.” Even a lie as to what the in- 
sured had been doing prior to the accident, 
which information was completely immate- 
rial to the issue, was held not to violate 
the cooperation clause.” In addition, where the 
insured was sympathetic to the cause of the 
claimant but where he otherwise did every- 
thing that could possibly have been expected 
of him by his insurer, it was held that there 
was no lack of cooperation.” 

Another matter that is often regarded as 
a material breach of the cooperation clause 
is the giving of a release to the tortfeasor 
by the insured without the knowledge or 
consent of the insurer.” 

On the theory that the party who seeks 
to avoid liability by interposing an affirma- 
tive plea has the burden of proving his alle- 
gation by competent evidence before the 
jury, the question of whether the coopera- 
tion clause has been violated is generally a 
question of fact for the jury.” Like so many 
other policiy conditions, the breach of which 
may be waived by the company, an insurer 
may also waive a breach of this clause either 
by statement ® or by action (continuing the 
defense of the action without reserving 
rights).“ California also excused compliance 
with this clause in a rather unusual case 
wherein both automobiles involved in an 
accident were insured in the same company.“ 


31 Johnson v. Johnson, Indemnity Insurance 
Company of North America, 31 CCH Automo- 
bile Cases 892 (Minn., 1949); where a misstate- 
ment by a permissive user was corrected in a 
short time and insurer was not prejudiced, see 
General Accident Fire and Life Assurance Cor- 
poration, Ltd, v. Rinnert, 30 CCH Automobile 
Cases 598 (CA-5, 1948). 

3% Norwich Union Indemnity Company v. Haas 
et al., 32 CCH Automobile Cases 449 (DC IIlL., 
1949). 

% Employers Insurance Company of Alabama 
v. Brooks et al., 28 CCH Automobile Cases 818 
(Ala., 1947). 

“The Inter Insurance Exchange of the Chi- 
cago Motor Club v. Andersen et al., 27 CCH 
Automobile Cases 484 (Ill., 1947). 
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Logic of Cooperative Clause 


The cooperation clause thus places no un- 
usual burdens on the insured. It is a rea- 
sonable corollary to the right and duty of 
the insurance company to defend and settle. 
If the company is going to undertake such 
an obligation, it is only reasonable to expect 
that the person, with whom it has contracted 
and who was its representative in the crea- 
tion of the asserted claim, will work with it, 
in contradistinction to the claimant with 
whom it must deal at arm’s length. The 
company isn’t worried about matters that 
are not material. It might be pointed out, 
in addition, that it does not blame the in- 
sured for misstatements, where the insured 
made them in perfectly good faith, relying 
upon the integrity of members of his family.” 

So far as the balance of the cooperation 
clause is concerned, it is merely the con- 
verse of the insurer’s promise to “pay ex- 
penses incurred by the insured for such 
immediate medical and surgical relief to oth- 
ers as shall be imperative at the time of 
accident,” which was previously discussed.” 
With the wording inserted in the coopera- 
tion clause, the policy thus spells out the 
fact that when the insured incurs more ex 
pense than the policy, by its terms, will re- 
imburse him for, it is a visible lack of 
cooperation for which the company is not 
liable. 

The particular condition dealing with 
medical reports, and proof and payment of 
claims under the Medical Payments provi- 
sion of the policy is a relatively new addi- 
tion to the policy—so new, in fact, that there 
are no decisions interpreting it. It is rather 
unlikely that cases will arise, however, in 
the light of the clear language in which it 
sets forth instructions to the injured party. 


" MacClure v. Accident & Casualty Insurance 
Company of Winterthur, Switzerland, 30 CCH 
Automobile Cases 335 (N. C., 1948); Geiger v. 
Aetna Insurance Company, 32 CCH Automobile 
Cases 479 (S. C., 1949). 

* Norwich Union Indemnity Company v. Haas 
et al., footnote 38, supra. 

4% Pennsylvania Casualty Company v. Miller, 
21 CCH Automobile Cases 562 (CCA-7, 1944); 
Searls v. The Standard Accident Insurance Com- 
pany et al., 21 CCH Automobile Cases 120 
(Mass., 1944). 

4 O’Morrow v. Borad et al., 24 CCH Automo- 
bile Cases 971 (Cal., 1946). 

*% Farmers Automobile Inter-Insurance Ex- 
change v. Konugres, 30 CCH Automobile Cases 
1140 (Colo., 1949). 

 ‘‘A Guide to the Automobile Policy,’’ The 
Insurance Law Journal, July, 1949, p. 487. 
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Opinions 


bp enegy — Commissions — Insurance 
Written for Employees of Insurance 
Agency.—The Attorney General was asked 
whether an insurer, general agency or local 
agency in the field of fire, marine, casualty 
and surety insurance could legally pay the 
commission due on insurance written for its 


salaried employees to the employees. All 
contracts of this character, he replied, must 
be issued and countersigned by a local pro- 
ducing agent who is a resident of Florida, 
regularly commissioned and licensed, and 
such agent shall receive on each policy the 
full and usual commission allowed and paid 
by the insurer to its agents on business writ- 
ten or done by them for it. Section 627.18, 
Florida Statutes, sets forth the limited cir- 
cumstances under which such an agent may 
divide his commissions received. Said section 
provides that no insurers other than life 
insurers “shall pay any money or commis- 
sion, or brokerage, or give or allow any 
valuable consideration to any person, part- 
nership, association or corporation not a 
duly licensed agent, for or because of service 
in negotiating or effecting a contract of insur- 
ance, or for collecting the principal thereon 
(except for reinsurance or for fees for legal 
services in and about the collection of past due 
premiums; or to regular salaried employees).” 
In view of this provision, the Attorney Gen- 
eral was of the opinion that an insurer may 
not pay the commission due on insurance 
written for its salaried employees to the 
employees without violating the law.—O pinion 
of the Florida Attorney General, No. 049-582, 
December 7, 1949. 

Insurance Agents’ License Qualifications 
—Eligibility of Alien—The Insurance Com- 
missioner requested advice as to whether 
an alien who otherwise met the requirements 
of the Florida statutes might be licensed as 
an insurance agent in Florida. The appli- 
cant was a citizen of England and had re- 


Attorneys General 


of Attorneys General 


sided in Florida for a period of more than 
six months. The Attorney General replied 
that the laws of Florida contemplate that 
applicants for licenses must be residents of 
the state. Section 627.20, dealing with the 
payment of insurance commissions, refers to 
a duly licensed agent who is a “bona fide 
legal resident of Florida.” In the case of 
Herring v. Passailaigue, 110 So. 539, the court 
held that the term “resident” or “residing in” 
when used in statutes or actions relating to 
taxation, right of suffrage, divorce and limi- 
tation of actions are used in the sense of 
legal residence. In Minick v. Minick, 149 So. 
483, the court differentiated between “resi- 
dence” and “domicile,” stating in effect that 
any place of abode or dwelling place con- 
stitutes a “residence,” while “domicile” re- 
lates rather to a “legal residence.” In 
Warren v. Warren, 75 So. 35, the court indi- 
cated that legal residence or domicile might 
be acquired by one coming from another 
country into this state with the intention of 
permanently remaining there. Thus, the 
Attorney General concluded that the statutes 
contemplated that an applicant for a license 
must be domiciled in Florida—that he en- 
tered the state and established therein his 
legal residence or domicile. The fact that 
he was an alien would not be of consequence. 
—Opinion of the Florida Attorney General, 
No. 049-579, December 7, 1949. 


Liquefied Petroleum Gas Dealers—Liabil- 
ity Insurance — Authorized Insurers.—Sec- 
tions 526.12-526.20, Florida Statutes, as 
amended, deal with the licensing and regu- 
lating of dealers in liquefied petroleum gas, 
manufacturers and dealers in appliances and 
equipment for use of such product, and per- 
sons engaged in installing such equipment. 
Section 526.14, as amended, requires each 
applicant for license, except dealers in such 
appliances, to file with the State Fire Mar- 
shal ‘‘a good and sufficient bond in the penal 
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sum of $25,000, payable to the Governor, 
with the applicant as principal, and a surety 
company authorized to do business in this 
State as surety thereon.” There is a further 
provision that in lieu of the filing of the 
bond, a license applicant may furnish satis- 
factory evidence that he is carrying a policy 
of public-liability and products-liability in- 
surance in an insurance company authorized 
to do business in Florida in an amount of 
not less than $25,000. 

The Attorney General was asked whether 
the bond, or insurance coverage in lieu thereof, 
required of such applicants might be issued 
by an insurer not admitted to engage in 
business in Florida in pursuance of the pro- 
visions of Chapter 25414, Laws of Florida, 
Acts of 1949, provided the surety bond or 
insurance contract was issued in strict pur- 
suance of the conditions set forth in Section 
5 of Chapter 25414, The Attorney General 
replied that Chapter 25414 relates to unau- 
thorized insurers and does not in effect 
transform an unauthorized in‘urer into a 
company authorized to do business in Flor- 
ida as contemplated by Section 323.06.— 
Opinion of the Florida Attorney General, No. 
049-537, November 5, 1949, 


Personal Injury Liability—Transportation 
of Students on Field Trips.—In taking field 
trips, faculty members and students at the 
University of Florida frequently used their 
own cars to transport the students to and 
from these classes, the students contributing 
to the owner or operator part of the cost 
of the transportation. The Board of Control 
sought information as to the liability of the 
owner or operator in the event of personal 
injury and how liability for personal injury 
to transported students might be reduced. 
The Attorney General replied that private 
rights and liabilities would govern, since the 
University did not provide the transporta- 
tion. He went on to comment that the guest 
statute contains a provision that it shall not 
apply to school children or other students 
being transported to or from schools. It was 
his opinion that the student thus transported 
would be a paying passenger and that, there- 
fore, the owner or operator, or both, would 
be liable to the student for injury arising 
from ordinary negligence, even though the 
exception in the guest statute were held in- 
applicable. With reference to how such 
liability might be eliminated or reduced, the 
Attorney General commented that the ma- 
jority authority holds that contracts against 
liability arising from ordinary negligence are 
valid except where the damage involves the 
breach of a public duty or a duty imposed 
by law, or where the injury is the proximate 
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result of gross negligence or wanton miscon- 
duct.—Opinion of the Florida Attorney Gen- 
eral, No. 049-574, December 3, 1949. 


Property Insurance—Legality of Direct 
Transaction with Nonadmitted Insurer.— 
Chapter 25414, Laws of Florida, Acts of 
1949, authorizes the placing of fire, casualty 
or surety insurance, as such insurance is de- 
fined in Section 1 of the act, with nonadmit- 
ted insurers through licensed supervisory 
general agents and licensed agents under the 
restricted circumstances set forth in the act, 
particularly Section 5. The question arose 
whether the owner of property in Florida 
who obtained insurance thereon of the kind 
contemplated by Section 1, Chapter 25414, 
Laws of Florida, Acts of 1949, in a direct 
transaction with a nonadmitted insurer, vio- 
lated the provisions of Section 15 of said 
chapter. Section 14 of the act makes it a 
misdemeanor for any person who is not such 
a licensed supervisory general agent or 
licensed agent to act as such an agent in the 
placing of such insurance with an unauthor- 
ized insurer. Section 15 of the act makes it 
a misdemeanor for any person to “transact 
any insurance on property located or opera- 
tions conducted within this state with non- 
admitted insurers except by and through a 
licensed supervisory general agent or licensed 
agent upon the terms and conditions pre- 
scribed in this Act.” The Attorney General 
was of the opinion that in view of the pro- 
visions of Section 14, it was apparent that 
Section 15 was intended to include and cover 
the owners of property located in Florida. 
He thought it likely that this provision was 
inserted to assure that when such insurance 
was obtained from a nonadmitted company, 
there would be due accounting for and pay- 
ment of the premium tax contemplated by 
Section 9 of the act. He further remarked 
that whether Section 15, as thus applied to 
owners of property located in Florida, offends 
a federal commerce clause or is otherwise 
invalid as a state police regulation could 
be settled with finality only by the courts.— 
Opinion of the Florida Attorney General, No. 
049-557, November 17, 1949. 


| ”“ ENTUCKY—Financial Responsibility 
\ Act—Release of Liability—One Sipple 
was involved in a collision with a second party 
named Violet Shanklin. Mrs, Shanklin’s in- 
surance company settled the case on her 
behalf by paying Sipple the sum of $500 in 
damages in return for a release given by 
Sipple. However, Mrs. Shanklin refused 
to release Sipple. His attorney requested 
the Attorney General’s interpretation of 
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Section 187.340, subsection 4, Kentucky Re- 
vised Statutes. Under the provisions of Sec- 
tion 187.340, Kentucky Revised Statutes, a 
person involved in a reportable collision is 
not required to furnish proof of financial 
responsibility if any four of the conditions 
listed therein are met. Subsection 4 pro- 
vides that “If, prior to the date that the 
Department of Motor Vehicles would oth- 
erwise suspend license and registration or 
nonresident’s operating privilege under Ken- 
tucky Revised Statutes, Section 187.330, there 
shall be filed with the Department evidence 
satisfactory ... that the person who would 
otherwise have to file security has been re- 
leased from liability or been finally adjudi- 
cated not to be liable or has executed a 
warrant for confession of judgment payable 
when and in such installments as the parties 
have agreed to, or has executed a duly ac- 
knowledged written agreement providing 
for the payment of an agreed amount in in- 
stallments, with respect to all claims for in- 
juries or damages resulting from the accident.” 

The Attorney General declared that if a 
person has been released from liability, the 
requirements of future security or suspen- 
sion of license do not have to be met. The 
payment of $500 by Mrs. Shanklin in effect 
released Sipple from liability within the 
meaning of the statute because the other 
party admitted liability by paying the dam- 
ages incurred.—Opinion of the Kentucky At- 
torney General, November 28, 1949. 


N INNESOTA—School District—Trans- 

portation of Pupils—Scope of Insur- 
ance.—A Minnesota school district owns and 
operates an extensive school bus system for 
transporting pupils from other districts to 
its city schools. It has a cost accounting 
system by which it can determine costs per 
pupil transported, and those costs include 
the premium on a liability insurance policy 
which has been endorsed to include school 
board members and bus drivers as named 
insured and to cover parochial school pupils. 
Because of previous opinions of the Attor- 
ney General, holding that expenditures of 
school funds for transportation of parochial 
school children is illegal, parents of these 
children are required to pay transportation 
costs themselves. The question arose whether, 
in the event of an accident, the insurance 
company could sucsessfully raise the defense 
of illegality of the insurance contract. The 
Attorney General replied that a school board 
has no authority to maintain a bus service 
for other than school children in the district, 


Attorneys General 


even though it is compensated for such serv- 
ice. Whether or not the company could 
successfully defend on the ground of ille- 
gality of the contract was a judicial ques- 
tion.—Opinion of the Minnesota Attorney 
General, No. 159-B-4, November 17, 1949. 


NV ISSOURI— Insurance Companies — 
1 Amendment of Charter— Bonds in 
Judicial Proceedings.—The Attorney General 
was asked whether an insurance company or- 
ganized under Article 6, Chapter 37, Re- 
vised Statutes of Missouri 1939, might amend 
its charter to provide that “the corporation 
is specifically authorized to execute and 
guarantee any and all bonds and undertak- 
ings in judicial proceedings.” Article 6, 
Chapter 37, Section 5904, Revised Statutes 
of Missouri 1939, provides that insurance 
companies organized thereunder, having a 
minimum of $400,000 stock or capital assets, 
may make insurance on all three classes of 
insurance therein provided, including insur- 
ing the fidelity of persons holding places of 
public or private trust. Section 5906, Re- 
vised Statutes of Missouri 1939, provides 
that companies authorized to insure the 
fidelity of persons and having a minimum 
of $200,000 paid-up capital may become and 
be accepted as surety “on the bond, recog- 
nizance or other writing ... in or concern- 
ing any matter in which the giving of a bond 
or other obligation is authorized, required 
or permitted by the laws of the state.” Since 
the company in question met the capital re- 
quirement of both sections, the Attorney 
General was of the opinion that the com- 
pany might amend its charter to authorize 
execution and guarantee of bonds and un- 
dertakings in judicial proceedings.—O pinion 
of the Missouri Attorney General, November 
21, 1949. 


ane eres Protection Insur- 
ance.—The Attorney General’s opinion 
was sought as to whether a life insurance com- 
pany could pay a collection fee to banks or 
other financial institutions for collecting the 
premiums on a monthly basis on mortgage 
protection insurance policies without licens- 
ing the banks or other financial institutions. 
The insurance company proposed to write 
mortgage protection insurance through its 
regular licensed local agents and then ar- 
range with the bank or other lending agency 
to collect the premiums on a monthly basis, 
together with the payment of the loan, and 
for this collection service to pay the lend- 
ing institution a fee of not to exceed five 
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per cent of the premium collected. The 
Attorney General was of the opinion that 
the financial institution performing the 
normal function of making collections when 
collecting premiums, together with pay- 
ments on loans, and receiving a fee would 
not require such institution to be licensed 
as an agent, broker or solicitor under the 
Nevada Insurance Act. The function per- 
formed is not within the meaning of the 
terms “soliciting, negotiating or effecting of 
contracts of insurance,” and the compensa- 
tion or fee paid for the collections in ques- 
tion, when not paid for on account of the 
solicitation or negotiation of contracts of 
insurance, is not in violation of the act.— 
Opinion of the Nevada Attorney General, 
November 8, 1949. 


NX] ORTH CAROLINA—Banks—Legal- 
1 ity of Insurance Against Losses by 
Non-recorded Liens.—The Banking Commis- 
sioner sought an opinion as to the right of a 
bank to enter into an agreement with an in- 
surance company by which it would be guaran- 
teed against losses by failure to record liens 
given to secure installment loans. The in- 
surance brokers indicated that they would 
charge sixty cents on each transaction in- 
sured against, which cost would be some- 
what less than the amount required to have 
the lien instruments recorded. The stat- 
ute authorizing commercial banks to charge 
fees upon small loans is General Statutes, 
Section 53-54, subsection 6 (a), which refers 
to the powers of industrial banks defined in 
General Statutes, Section 53-141, subsec- 
tion 3. Said subsection authorizes a charge 
of $1 for each $50 or a fraction thereof 
loaned, up to and including !oans of $250, 
and for loans in excess of $250, the stat- 
ute authorizes a charge of $1 for each 
$250 excess or fraction thereof, “to cover 
expenses, including any examination or in- 
vestigation of the character and circum- 
stance of the borrower, comaker or surety.” 
It also provides that an additional fee of $5 
may be charged for such loans where they 
are secured by mortgage on real estate. 
The Attorney General was of the opinion 
that the plan could be legally carried out, if 
the expense of securing insurance was paid 
by the bank from the fees authorized to be 
charged by the statute. The only possible 
objection to the plan would lie in the pos- 
sible violation of the statute limiting the 
fees to be charged.—Opinion of the North 
Carolina Attorney General, December 7, 1949. 
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Sales Tax—Application to Insurance In- 
dustry—The North Carolina Sales Tax 
Act and Compensating Use Tax Act levy a 
tax upon the sale, use, storage or consump- 
tion of tangible personal property. The 
Attorney General was asked whether the 
Sales Tax Act applied to any phase of 
the activities and work of the insurance in- 
dustry. In reply, he stated that the act 
does not apply to a sale of an insurance 
policy nor to premiums collected. How- 
ever, the insurance industry is liable for 
sales taxes upon the sale, use, storage or 
consumption of tangible property, just as 
any other industry. For example, if an 
insurance company purchases coal to heat 
its home office, the coal dealer adds the 
sales tax to the price of the coal and bills 
the insurance company for the amount; if 
the insurance company purchases supplies, 
it must pay the use or sales tax upon the 
supplies; if the company engages in renting 
or leasing tangible personal property to 
others, it must collect and remit the tax on 
the rentals. However, the sales tax does 
not apply to rentals received from real es- 
tate.—Opinion of the North Carolina Attorney 
General, October 10, 1949. 


ORTH DAKOTA—Liability of Driv- 

ers of Government Vehicles.—The At- 
torney General was asked for, an opinion as to 
whether or not operators of government- 
owned vehicles involved in an accident were 
required to comply with the provisions of 
the Financial Responsibility Act, Chapter 
39-16, 1947 Supplement of the North Dakota 
Revised Code of 1943. Section 31 of the 
Financial Responsibility Act provides that 
“This chapter does not apply with respect 
to any motor vehicle owned or operated 
by the United States, this State, or any 
other political subdivision of this State, or 
any municipality therein.” The Attorney 
General was of the opinion that this ex- 
emption applies only to vehicles owned 
and operated by the federal government, 
the state and its municipalities, and that the 
legislature did not intend to exempt the 
driver of a government-owned vehicle from 
liability for property damage or physical 
injury resulting from the negligent opera- 
tion of such vehicle. He further declared 
that in view of the Federal Tort Claims 
Act, the government is qualified to become 
a self-insurer under the Financial Responsi- 
bility Act—Opinion of the North Dakota 
Attorney General, December 2, 1949. 
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Record Year for Life Insurance— 
New Totals 


For -the fourth consecutive year, the 
volume of new life insurance coverage pur- 
chased by United States residents from legal 
reserve life insurance companies has ex- 
ceeded all previous annual records, Mr. 
3ruce Shepherd, manager of the Life In- 
surance Association of America, told the 
annual meeting of that organization in New 
York City in December. According to cur- 
rent estimates, he reported, new life insur- 
ance policies purchased in 1949 totalled 
about $23,200,000,000, exclusive of revivals, 
increases and dividend additions. This is 
approximately the same volume as in 1948 
and 1947.. The three classes of business— 
ordinary, industrial and group—all followed 
different trends, however, in the 1947-1949 
period. Ordinary insurance receded slightly; 
new industrial insurance was expected to 
be about 3.3 per cent above the 1948 
amount; and new group insurance, which 
showed the most pronounced trend of the 
three classes in 1948, with a gain over 1947 
of about ten percent, was expected to attain 
the same level for 1949. 

At the conclusion of 1949, approximately 
80,000,000 people in the United States 
enjoyed a_ total protection of about 
$213,400,000,000 of legal reserve life insur- 
ance, representing a net gain for the year of 
six per cent. Of the total life insurance in 
force, sixty-six per cent represented ordinary 
coverage, fifteen per cent represented indus- 
trial coverage and nineteen per cent group 
coverage. 


Installment Plan Decision Delayed 
It is expected that a decision by the Leon 
County, Florida circuit court on the legality 
of installment payment of term coverage 
will not be rendered for some time yet. The 
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Florida Inspection and Rating Bureau filed 
objections to the legal intervention of agents 
between the Bureau and Commissioner Lar- 
son, although it did not object to the agents 
being heard. Whether the agents may inter- 
vene and, if so, their status, and the juris- 
diction of the court are questions that must 
be decided. Furthermore, the accumulation 
of experience data on the plan is expected 
to take considerable time. The study of the 
methods of payment may involve banks and 
other financial institutions. 


Stassen Advocates Combined 
Government-Private Pension 
Program 


President Harold E. Stassen of the Uni- 
versity of Pennsylvania advocated a com- 
bination of private insurance and government 
pension programs in an address before the 
annual meeting of the Life Insurance Asso- 
ciation of America in New York City. 
Urging life insurance officials to increase 
and extend their operations in other fields, 
he warned that if the trend “to let the Gov- 
ernment do it” is projected into the next 
generation, “our economic liberties will dis- 
appear.” 

He pointed out that if all pension funds 
and commitments are placed in government 
hands, “you pyramid the centralized power 
of government over all industry and all 
finance and all the people to a dangerous 
degree.” On the other hand, if it is all 
funded non-governmentally, the handling of 
detail is pyramided, with resulting dimming 
of pension objectives. He proposed that a 
combination of plans might be the solution 
with the government taking care of mini- 
mum requirements and private insurance 
plans carrying the remainder on a current 
expense basis. He also suggested that 
private insurance companies work out pen- 
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sion systems whereby the rights of workers 
would be transferable when changing jobs, 
He admitted that this would involve com- 
plexities and that kind of clearing 
house operation among the companies would 
be needed. 


some 


Mr. Stassen also expressed the hope that 
in the interest of furthering medical ad- 
vances the companies would find a way to 
establish life insurance medical scholarships 
to make it possible for able young men who 
need scholarship aid to become doctors with- 
out turning to the government. 


Rate Change Announcements— 
Proposed North Carolina Regulation 


In an effort to a problem created 
by North Carolina’s new public hearing law, 
Insurance Commissioner Cheek has asked 
the Insurance Advisory Board to adopt a 
regulation concerning the f an- 
nouncing rate changes. The proposed regu- 
lation provides that subsequent to a public 
hearing on a filing,.immediate consideration 
shall be given to all the information avail- 
able. Announcement of the Commissioner’s 
decision will be made public as soon after 
the hearing as is feasible, but in no event 
before any appropriate bulletins, rate sched- 
ules or amendments to schedules or manuals 
have been placed in the mail to agents and 
companies affected. The effective date shall 
be the date specified in the bulletins, rate 
schedules or amendments to schedules or 
manuals mailed to agents and companies. 


solve 


timmg ol! 


The effect of the new law has been that 
when reductions are proposed, the public re- 
frains from purchasing new policies or re- 
newing until the new schedule goes into 
effect. On the other hand, if rate increases 
were proposed, it would encourage a rush 
to obtain insurance while the lower sched- 
ules were in effect. 


NAIC Convention News 


At the December meeting of the National 
Association of Insurance Commissioners in 
Galveston, Texas, on recommendation of the 
executive committee, a committee was 
created for the purpose of studying measures 
to make state regulation more adequate. 
Such study is to include the question of 
interstate compact, a suggestion advanced 
by Commissioner Stone of Nebraska, and 
the question of processing annual statements 
of insurance companies through a central 
audit office, as advocated by Superintendent 
of Insurance Bowles of Virginia. 
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In connection with the report of the Law 
and Legislation Committee on the subject 
of a uniform nonresident brokers and agents 
licensing law, there was discussion as to 
whether the first goal should be to achieve 
a uniform resident agent and broker licensing 
situation. The subcommittee reported that 
a uniform bill would be too inflexible be- 
cause of the great differences existing be- 
tween the statutes and constitutions of the 
various states. The subcommittee also stated 
that the licensing of nonresidents is related 
to and dependent on the licensing of resi- 


dent agents. With no uniformity in the 
latter field, uniformity for nonresident 
agents would encounter many difficulties. 


Commissioner Forbes of Michigan expressed 
his opinion that a uniform agent’s licensing 
law is vital, commenting that the existence 
of unreasonable barriers between the states 
is one of the best arguments that there is 
for fe. eral regulation. Commissioner Har- 
rington of Massachusetts likewise argued 
that the interstate problem could be solved 
first. 

A report of the Life Insurance Commit- 
tee, which was adopted by the Association, 
recommended that the proposal that life 
companies be required to send premium re- 
ceipts be given further study, and that the 
subject of the equity of salary insurance 
savings plans involving the partial payment 
of life premiums be retained on the agenda 
for further consideration. 


New “Packet” Policy 
Eliminates Expiration Date 


Manufacturers Casualty Insurance Com- 
pany has taken advantage of multiple line 
legislation to offer a “packet” policy which 
is designed to offer the broadest possible 
protection for personal property and which 
contains a unique feature—no expiration 
date. The “packet” includes automobile 
B. I. and P. D., automobile medical pay- 
ments, automobile towing and labor cost, 
comprehensive personal liability including 
medical payments, personal property cover- 
age against loss by fire, extended coverage 
and the perils of transportation and naviga- 
tion, and additional living expense against 
fire and extended coverage losses. At the 
option of the insured, the packet offers auto- 
mobile physical damage, residence and 
world-wide theft and jewelry and fur floater 
coverage. The entire program is eligible for 
a special rating plan that has been devised. 
The “packet” continues in force as long as 
premiums are paid. On an annual premium 
basis there is a thirty-day grace period so 
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that the initial premium continues the insur- 
ance in effect for thirteeg months. Similar 
arrangements including a grace period are 
made when the insured elects to pay his 
premiums on the installment plan. Premiums 
may be paid annually, semiannually or 
quarterly, and the company assumes the re- 
sponsibility for sending premium-due notices. 
The coverage is being 
Pennsylvania, in time to meet the demand 
in Pennsylvania for insurance, that will be 
stimulated by the automobile financial re- 
sponsibility law that becomes effective Feb- 
ruary 1. The coverage will be available in 
other states when approval is obtained. 


offered first in 


Atomic Energy and Insurance 
Discussed at Conference 
Dewey 


Mr. J. y Dorsett, general manager 
of the Association of Casualty and Surety 
Companies, discussed insurance aspects of 
atomic energy at a conference on industrial 
and safety problems of nuclear technology in 
New York City on January 12. The pro- 
gram included a panel discussion on the 
impact of atomic energy on insurance and 
safety. 


National Health and Safety Awards 


Two national awards, one for $10,000 and 
the other a $5,000 school award, both aimed 
to stimulate greater interest in public health 
and safety, have been announced by Mr. 
V. J. Skutt, president of Mutual Benefit 
Health and Accident Association of Omaha, 
Nebraska. The award includes a 
$4,000 college scholarship as first prize in a 
nation-wide oratorical contest to be con- 
ducted each year for juniors and seniors of 
high schools. The subject will be “Live Safely ; 
Live Happily,” and the high school of the 
winning student will receive an award of 
$1,000. The other annual award is for 
$10,000 and a gold medal to be given an- 
nually to the individual in the United States, 
Canada, Alaska or Hawaii who makes the 
greatest contribution each year to the health 
and safety of the American people. The 
award will be known as “The Dr. C. C. Criss 
Award” in honor of the company’s founder. 
Mr. Skutt believes that the award will 
stimulate research in the fields of medicine 


school 


and science. 


Bowling Equipment Policy 


A bowling equipment floater policy, initi- 
ated by St. Paul Fire and Marine Insurance 
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Company, has been approved in forty-five 
states. It insures against all risks of loss or 
damage to bowling balls, carrying cases and 
bowling shoes. 


Regulation Bars Restrictive 
Covenants in Home Loan Mortgages 


The Veterans 
nounced that regulations to bar restrictive 


Administration has an- 


covenants based on race, creed or color in 
connection with home loan mortgages guar- 
anteed for veterans under the GI Bill will 
go into effect in February. ‘The new regula- 
tions will apply to all such covenants created 
and recorded after February 15, 1950, and 
to all GI mortgages guaranteed or insured 
by the Veterans Administration after that date. 

As applied to mortgage lenders, any guar- 
antee issued for a loan on property subject 
to a recorded covenant barred by the regula- 
tions would be affected in the event of subse- 
quent default and foreclosure. In such cases, 
the lender’s option of transferring the prop- 
erty to the Veterans Administration, which 
he normally has the right to do, would be 
nullified if the covenant was still effectively 
recorded at the time of the proposed trans- 
fer. With respect to mortgages guaranteed 
or insured by the Veterans Administration 
after February 15, the borrower may be de- 
clared in default on his loan—with the entire 
unpaid balance immediately due and pay- 
able—if he thereafter records such a cove- 
nant on the property. 


Fire Prevention Week 
Contest Winners 


Memphis, Tennessee was selected from 
3,762 United States and Canadian munici- 
palities, fire departments and military estab- 
lishments as winner of the annual national 
fire prevention week contest, Sponsored by 
the National Board and National Fire Pro- 
tection Association. Second and third places 
went to Atlantic, lowa, and Fort Collins, 
Colorado, respectively. The committee of 
judges based its decisions on scrap books, 
clippings, photographs, records and motion 
picture evidence of activities during fire pre- 
vention week and spring clean-up week. 
The judges were of the opinion that Mem- 
phis showed a complete all-around program 
involving features which would influence fire 
prevention and protection on a permanent 
basis. Atlantic, Iowa, was rated highest 
among those municipalities with volunteer 
fire departments. Fort Wayne, Indiana, 
ranked fourth and Chicago placed fifth, fol- 
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Louisville, Jersey City, Los 
Alamos, New Mexico, New York and 
Providence. The chairman of the contest 
commended Chicago and New York, both 
of which placed in the top ten, for their 
efforts, pointing out that cities of more than 
1,000,000 population have a much more diffi- 
cult job in putting on demonstrations during 
fire prevention week that will reach their 
huge number of residents. 


lowed by 


Dog Insurance 


Insurance policies for are being 
offered on a Salt Lake City, Utah, radio 
station, in a spot campaign for “Thanks” 
dog food, launced as a new product test. 
Dog owners are invited to fill out a coupon 
attached to each can of “Thanks,” and are 
then sent the policy. Premiums are paid by 
sending in a stamp attached to the can. 
“Bluebloods” are insured up to $50, while 
lesser thoroughbreds are insured for $25. 
Lloyds of London is the insurer. 


dogs 


State Conference Recommends 
Disability Legislation 


At a meeting in New York City, spon- 
sored jointly by the New York State Joint 
Legislative Committee on Interstate Co- 
operation and the Council of State Govern- 
ments, representatives of eighteen industrial 
states discussed, studied and compared the 
temporary disability benefits laws in effect 
in Rhode Island, California, New Jersey 
and New York. The group, with only one 
dissenting vote, approved a_ resolution 
recommending enactment of sickness com- 
pensation legislation by state governments 
rather than the federal government. The 
dissenting vote came from Senator Ward of 
Connecticut, who was of the opinion that 
the federal government should step in if the 
states did not meet their responsibilities 
within a reasonable time. Other states 
represented at the conference included Dela- 
ware, Illinois, Indiana, Ohio, Maryland, 
Michigan, Massachusetts, Maine, New 
Hampshire, Pennsylvania, Vermont, Wash- 
ington and Wisconsin. 


ARTICLES 


Psychic Injury and Tort Liability ... 
When injuries and causes of injuries leave 
the realm of the tangible world and enter 
the uncharted areas of the mind, courts 
understandably have difficulty in establishing 
principles of law calculated to assure sub- 
stantial justice. The author examines the 
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New York rule, which, riddled by excep- 
tions, is unanimeusly condemned by legal 
scholars.—MecNiece, “Psychic Injury and 
Tort Liability in New York,” St. John’s Law 
Review, November, 1949, 

Social Insurance and Tort Liability ... 
The impact of social insurance upon the 
common law liability in tort is a problem of 
outstanding importance to the further de- 
velopment of the common law. The author 
illustrates with British law, where the trend 
has gone furthest.—Friedmann, “Social In- 
surance and the Principles of Tort Lia- 
bility,” Harvard Law Review, December, 


1949, 
Tort Liability of Public Charities . . 


In Pennsylvania public charities are not 
liable for the torts of their servants and 
agents. Nonliability is based on the “trust 
fund” theory. The article includes a discus- 
sion of the problem as to just what is a 
public charity and the various tests applied.— 
Williams, “Public Charities Not Liable for 
Tort in Pennsylvania,” Dickinson Law Re- 
view, October, 1949, 


Incurred Risk . . . While courts should 
recognize that assumption of risk is an 
element to be considered in deciding the 
issue of fault in negligence cases, it would 
not appear to be sound policy to extend to 
other the right of affirmative sub- 
mission of assumed or incurred risk.— 
McGregor, “Incurred Risk in Texas,” Bay- 
lor Law Review, Spring, 1949. 


cases 


Liability for Nonfeasance and Misfeas- 


emcee .. The authors discuss the “shadow- 

land where misfeasance and nonfeasance 

coalesce,” the application of the “benefit 
“ 


principle” and the addition of “moral duty” 
to law.—McNiece and Thornton, “Affirma- 
tive Duties in Tort,’ Yale Law Journal, 


July, 1949, 


BOOKS 


Inland Marine Insurance 
Paths and By-Paths in Inland Marine In- 


surance. Harold S. Daynard. Insurance Ad- 
vocate, 123 William Street, New York 7, 
New York. 1949. 336 pages. 

Mr. Daynard, a New York attorney, has 
been chairman of the Law Committee of 
the Inland Marine Claims Association since 
its inception in 1946. From the beginning 
this committee has published bulletins dis- 
cussing actual cases touching upon the 
phraseology of inland marine policy forms 
and outlining the principles and customs of 
the business. It was felt that these bulletins 
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were so useful to those interested in the 
business that it would be well to publish all 
available bulletins in a permanent bound 
Mr. Daynard reviewed all the bulle- 


them up to date and herein 


form 
tins, brought 
presents the finished product. 

This volume represents a very real effort 
to fill the gap which exists because of the 
fact that there are no up-to-date textbooks 
or casebooks dealing exclusively with this 
hase of insurance law. The author prefers 
o call this volume Part I, because, as he 
says, it is not a comprehensive treatment of 
the entire field, but rather merely presents 
immediately pressing 


some of the more 


problems 

It nevertheless is an excellent approach 
to the entire subject. Because the inland 
marine insurance contract derives its legal 
significance from (1) the general law of 
contracts, (2) the law of carriers and bail- 
ment, (3) the rules of interpretation peculiar 
to inland marine policies and (4) the doc- 
trine of subrogation, these papers have been 
classified in this volume under the titles 
“General Principles,” “Transportation and 
3ailment,” “Problems Pertinent to Specific 
Policies” and “Subrogation.” 

In addition, a well-ordered appendix to 
this volume sets forth a copy of the uniform 
bill of lading, a trust agreement form, a 
personal property floater policy, a personal 
effects floater policy—world wide, a motor 
truck merchandise floater (truckmen’s 
form), a transportation endorsement (all 
risks form), an annual transportation floater 
for shipments via railroad, express, public 
truckmen and coastwise steamer, a furrier’s 
customers policy, a furrier’s customers in- 
surance (unpaid storage and labor charges), 
a furrier’s customers excess legal liability 
endorsement for bailee issuing storage re- 
ceipts to garment owners, a jeweler’s black 
policy, a garment contractors floater policy, 
a garment contractors insurance (theft in- 
surance), a garment floater, 
(riots, strikes, etc. endorsement), a garment 
contractors form 
dorsement), a hand laundry form (bailees’ 
customers policy), a tailors form (bailees’ 


contractors 


(cé mnsequential loss en- 


customers policy) and a salesmen’s floater 
(limited form). Inasmuch as there are no 
standard inland marine forms, 
given as typical rather than standard forms 


these are 


in use. 

Mr. Daynard has a plain, easy style that is 
very readable. The volume is replete with 
citations and well indexed and is certainly 
a must for the well-informed insurance at- 
torney or inland marine claim adjuster. 
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One Hundred and Fifty Years 


One Hundred Fifty Years of Providence 
Washington Insurance Company—I1799-1949 
William Greene Roelker and Clarkson A, 
Collins, Il]. Roger Williams Press, Provi- 
dence, Rhode Island. 1949. 153 pages. 

The Providence Washington 
Company, senior insurance company in New 
England and third oldest in the nation, was 
one hundred and fifty years old in January, 
1949, Originally only a marine company, it 


Insurance 


has expanded until it now writes fire, ocean 
marine, inland marine, auiomobile and cas- 
ualty This volume traces the 
growth of the company from the time that 
it was known as the Providence Insurance 
Company, and the city in which it was lo- 
cated was a seaport of only seven thousand, 
through two mergers, the first with the 
Washington Insurance Company and the 
second with the Newport Fire and Marine 
Insurance Company of Providence, to its 
present preeminent position in the field. 


Insurance, 


To a large extent the volume is a modified 
history of Rhode Island and of the United 
States, relating as it does the fortunes of 
the company to the various crises through 
which this country has gone. In turn the 
authors mention the Napoleonic Wars, the 
War of 1812, the Caribbean pirates of 
the 1820's, the panic of 1837, the Civil War, the 
Chicago and Boston fires, the San Francisco 
-arthquake and World Wars I and II. An 
appendix lists the officers of the company 
from the beginning to the present. 

Written as it is with an eye focused on 
the interplay of national and insurance 
forces, the volume makes very interesting 
reading of what otherwise might be a dull 
recital of one hundred and fifty years of a 
company’s history. The style of the authors 
is easy flowing and the volume is well punc- 
tuated with historical maps, drawings and 
paintings. 


Liability Statutes Pamphlet 


Statutes Affecting Liability Insurance. 
Association of Casualty and Surety Com- 
panies. Editor, Law Publications. 60 John 
Street, New York 7, New York. $1. 

The Association of Casualty and Surety 
Companies has published the 1949 edition of 
its pamphlet, “Statutes Affecting Liability 
Insurance,” which contains revised digests 
statutes relating to negligence 
actions and liability insurance coverage. The 
subjects covered for all states include: lia- 
bility to guests; service of process on non- 
resident motorists; vicarious liability; policy 
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requirements and insurer’s liability; lien for 
medical treatment; survival of actions; 
actions for wrongful death; settlement of 
tort claims and actions; venue of tort 
actions; contribution among joint tort- 
feasors; contributory and comparative negli- 
gence; and liability for operation of aircraft. 


One Hundred Fifty-Seven 
Questions and Answers 


True or False Quiz. National Life insur- 
ance Company, Montpelier, Vermont. 1949 
44 pages. 

On the theory that it is never too early 
nor late to learn, the National Life Insurance 
Company felt that a book containing ques- 
tions and the correct answers on various 
points relating to life insurance would be of 
inestimable value to the field representatives, 
both new and experienced, of the company. 

With the aid of the secretarial department, 
the medical department, the underwriting 
department, the selection department, the 
actuarial department and the legal depart- 
ment, one hundred fifty-seven questions which 
frequently confront field representatives 
were devised and answered. The types of 
questions covered a variety of subjects in- 
cluding the 1948 policy, taxes, selection and 
policy issue, beneficiaries and assignees, 
death and endowment claims, policy change 
and reinstatement, ownership and premiums. 


In addition to its value to the field repre- 
sentative, this is a volume that might well 
be used by insurance counsel as a guide to 
the types of questions which arise in every- 
day insurance practice. 


Farm Mortgage Lending 


Costs and Returns on Farm Mortgage Lend- 
ing by Life Insurance Companies, 1945-1947 
R. J. Saulnier. Financial Research Program, 
National Bureau of Economic Research, 
1819 Broadway, New York 23, New York. 
55 pages. $1. 

“No price, or set of prices, in our eco 
nomic system has been the focus of such 
widespread and continuing attention as the 
price of borrowed money—the interest rate 
It figures prominently in a wide range of 
discussions extending from those concerned 
with the direct and immediate interests of 
borrowers and lenders to those relating to 
broad economic policy and to the influence 
of interest rates on prices and production 
Despite the vital importance of these prob 


lems, economic literature is notably 
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deficient in the light it throws on lending 
costs.” 





This study is part of the Agricultural 
Finance Project of the Financial Research 
Program, prepared by the director of the 
program, Mr. Saulnier, and will be followed 
by others dealing with related problems in 
the financing of agriculture. All of these are 
being prepared under grants of funds from 
the Association of Reserve City Bankers, 
the Life Insurance Investment Research 
Committee, acting for the American Life 
Convention and the Life Insurance Associa- 
tion of America, and the Rockefeller 
Foundation. 

This study is based on primary materials 
of a specialized and technical nature made 
available on a voluntary basis by a number 
of life insurance companies. Each company 
reported on a standard form. 


Improved knowledge of loan administra- 
tion costs is important to both public and 
private lending agencies. Cost information 
is essential when the management of a life 
insurance company must decide on the rela- 
tive profitability of several lines of invest- 
ment open to it. From the standpoint of 
public policy, factual studies of the costs 
of extending long-term agricultural credit 
are useful in revealing certain implications 
inherent in government policies that deter- 
mine, or influence, the interest rates charge- 
able to farmers. 


In general, there has been little in litera- 
ture that bears directly on the subject of 
mortgage lending. During the 1920’s the 
level of interest rates was so high that 
lending officers could be satisfied with rough 
estimates of cost. Although the expenses of 
lending rose sharply during the early 1930’s, 
due to widespread loan delinquencies and 
foreclosures, this supplied little motivation 
to study lending costs, since the higher ex- 
penses were not of the type that could be 
controlled. A real stimulus to the study 
of lending costs did not come until the late 
1930’s. By that time loan delinquencies had 
been largely cleared up, and much of the real 


estate acquired through foreclosure in 
earlier years had been sold. Net income 


margins, however, were being further re- 
duced by increased competition and by the 
shift from the borrower to the lender of cer- 
tain costs, such as the finder’s fee paid to 
the correspondent. The attempts that were 
made to measure costs were restricted to the 
experiences of individual companies. 

In this study, the author has assembled 
data indicating the general range of cost 
variation in the industry as a whole. He dis- 
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cusses the problems involved in measuring 
the costs incurred in the origination and 
servicing of loans and presents one method 
in detail. Definition of terms is provided 
in the Appendix, along with schedules used 
in reporting data and statistical tables. 

It is believed that the conclusions which 
this analysis makes will suggest relation- 
ships between lending costs and the scale of 
financing activities in other credit areas and 
will contribute to a better understanding of 
certain policy decisions in both public and 
private spheres of finance. 


Medical Encyclopedia 

Attorneys’ Textbook of Medicine. Dr. 
Roscoe N. Gray. Matthew Bender and 
Company, Inc., 109 State Street, Albany 1, 
New York. Third edition, 1949. 2,100 
pages (2 volumes). $35. 

A 2,100-page encyclopedia, this “textbook” 
is written by a doctor who, after working 
with more than 700 affiliated attorneys for 
twenty-five years, knows just what the 
lawyer needs for reference. He covers in 
the two volumes the subjects of personal 
injury, medicine and surgery, disease as 
complicating injury, nervous and mental 
disorders, and evaluation of disabilities 
and how such information should best be 
presented for legal use. 





His material is supported by findings of 
the foremost medical men in various fields 
of specialization, The names of these spe- 
cialists are listed after the sections and can 
be cited to the courts or to medical witnesses 
as first authorities. Also, the original scien- 
tific articles, or digests of them, which have 
appeared in the Journal of the American 
Medical Society are cited by volume and 
page so that the reader may consult them 
for more detailed study if he so desires. 
This enlarged edition is designed to serve 
as medical authority in all personal injury 
actions. 


All God's Children Want Shoes 


Human Action. Ludwig von Mises. Yale 
University Press, New Haven, Connecticut. 
1949. 889 pages. $10. 

“In the sweat of thy face shall thou eat 
bread till thou return to the earth out of which 
thou wast taken... .” Genesis, 3:19. 

This is a book about the science of eco- 
nomics—a science which some call relatively 
new. However, the author treats economics 
as an old science which has never been fully 
understood, even though its laws are working 
for the benefit of mankind right in front of 
mankind’s nose. 


. Books 





News .. Articles . 


In this respect it has a sort of Adam Smith 
quality. First dealings are with funda- 
mentals—the very basic fundamentals of 
humans acting in response to natural stimuli. 
In treating the natural, the author culls the 
unnatural, socialism, communism and inter- 
ventionism, and before dropping these culls 
into the disposal chute, he examines their 
defects and explains just how each falls far 
short of the natural. 


The capitalistic economy of enterprise and 
market is the economy which emerges 
through the exposition as the one in keeping 
with the natural laws of human action, thus 
preserving for mankind its greater freedom 
and other natural rights. The book is not, 
strictly speaking, a defense of capitalism 
such as might be expected to be found in the 
popular press or emanating from the many 
associations given over to the defense of this 
system, but it is a scholarly treatise and ex- 
position of immutable laws from which 
emerges the fact that capitalism as an or- 
ganizational plateau for the relationship of 
mankind on this planet is the one system 
that is in keeping with the natural laws of 
human action. 


In discussing work and wages, Ludwig 
von Mises goes deep into antiquity for part 
of his proof. He makes the point that when 
men ceased to look upon women and chil- 
dren as slaves and began to expect more 
from them than he expected from draft 
animals, he was forced to loosen their chains 
of bondage: “The abolition of slavery and 
bondage is to be attributed neither to the 
teachings of the theologians and moralists, 
nor to the weakness and generosity on the 
part of the masters. There were among the 
teachers of religion and ethics as many elo- 
quent defenders of bondage as opponents. 
Servile labor disappeared because it could 
not stand the competition of free labor; its 
unprofitability sealed its doom in the market 
economy.” 


Rome traded the slavemaster’s whip for 
the freeman’s participation in the market 
economy. England, by law today, may jail 
a man who refuses to work at a job assigned 
to him under the unemployment system. 
What lessons are lost in history? “He 
who believes that a socialist commonwealth 
could do without compulsion and coercion 
against slothful workers because everyone 
will spontaneously do his duty, falls prey to 
the same illusions implied in the doctrine 
of anarchy.” 

What is this stimulus that will make men 
earn their bread by the sweat of their 
brows? It is the working of the law that 
men respond to the stimulus of reward. 
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Here the author looks squarely in the face 
a phrase that has acquired considerable 
opprobrium—labor as a commodity—drawing 
a conclusion quite different from that ex- 
pressed in the majority opinion of the United 
States Supreme Court in Apex Hosiery Com- 
pany v. Leader, 2 LaBor Cases { 17,063, 310 
U. S. 469, 502-503. “Of course, labor, the 
services of men, is a commodity entitled to 
receive the highest price that the services 
can be sold for in the market. What makes 
a worker a free man is precisely the fact that 
the employers, under the pressure of the 
market’s price structure, consider labor a 
commodity, an instrument for earning 
profits. ... The employer pays for services 
rendered and the employee performs in 
order to earn wages.” 


About a year ago the NLRB had a case 
where the employer had treated the workers 
as individuals and free men and had insti- 
tuted a system whereby he rewarded some 
of the more efficient workers with rates of 
pay that were above those specified in the 
union contract. The union complained that 
paying wages at rates, based on efficiency of 
some of the employees, above the rates 
specified in the contract without the consent 
of the union was an attack on union security 
and in violation of the law. The union was 
sustained. In other words, the free workers 
were not to be rewarded except as the union 
saw fit and they could not market their 
services and “receive the highest price that 
the services can be sold for in the market.” 
Efficiency was not to be tolerated above the 
skill of the hindmost union-member work- 
ing for that employer. 


The theme of this book and the theme of 
capitalism can be summed up in a statement 
that appears innocently enough on page 670. 
Here the author says: “The fact that my 
fellow man wants to acquire shoes, as I do, 
does not make it harder for me to get shoes, 
but easier.” 


Since this book will more likely be a text 
for the classroom rather than a book for 
home readers, I think that I shall take the 
liberty to point out what I think is a mis- 
quotation. This does not deal with any of 
the economic theory or the reasoning of 
Ludwig von Mises’ thesis, but the misquota- 
tion is dragged in on page 671 as collateral 
material and regrettably so. At this point 
the author is talking about the “socialistic 
Elysium-of-the-future” promises of Engels 
and Marx—concerning that day when the 
means of production will be confiscated from 
the capitalists—and about the basis for their 
advocating the doctrine of “class struggle.” 
The author says these advocates hold: “This 
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class struggle can disappear only when a fair 
system of social organization—either social- 
ism or interventionalism—is substituted for 


the manifestly unfair capitalistic mode of 
production.” 


Then the author states: “Such is the al- 
most universally accepted social philosophy 
of our age... .. It is the official social philos- 
ophy of Roman Catholicism.” ‘lhis 1s the 
unfortunate mis-statement. The author later 
in the same paragraph states “but they all 
(exponents of other than the capitalistic sys- 
tem) agree in the fundamental thesis that 
the very existence of the capitalistic system 
harms the vital interests of the vast majority 
of the workers .. . and they all ask in the 
name of social justice for the abolition of 
capitalism.” 

He cites as his authority Quadragesimo 
Anno of Pope Pius XI. That Encyclical 
does not advocate socialism and certainly, in 
the light of the recent events, it cannot be 
said that the Catholic Church advocates 
communism which, in fact, it has always 
vehemently opposed. The Encyclical is ad- 
dressed to the misuses of the capitalistic sys- 
tem and certainly does not offer a “substitute” 
or “agree that... the capitalistic system 
harms the vital interests of the majority of 
the workers.” 


Ludwig von Mises is internationally known 
as the head of the “Austrian school, of eco- 
nomics, who largely through him have come 
to know economics as an inquiry into human 
action, based on principles no less rigorous 
than those of the natural sciences. Much of 
his earlier writing, although published in the 
confident years before the appearance of the 
police states of Europe, predicted the catas- 
trophic results of government intervention 
and the inevitable trend to total power of the 
best-intentioned socialism. In this analysis 
of the fundamental drives to action of human 
beings, he shows why only the free market 
and free enterprise can produce the out- 
pouring of goods and services that is demo- 
cratically controlled by the daily decisions of 
buyers who prefer one product to another, 
and why it is that every other system sub- 
stitutes the opinion of a small group which 
determines what the public should want or 
what is good for it (or good for the small 
group). 

Since “in the sweat of thy face thou 
shall eat bread,” Professor von Mises’ book 
is outstanding in defining in a scholarly 
manner the rules that are now necessary in 
this fractional division of labor in order that 
man, in the collective, may earn his bread. 
(3. LS) 
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«State Department Rulings 


Approved Rates Not Subject 
to Modification 


In a ruling issued on December 5, 1949, 
Insurance Commissioner White of Missis- 
sippi announced that rates which have been 
approved by the Mississippi Insurance 
Commission for use in Mississippi may not 
be modified by the application of any rating 
plan. He stated: “Such rates are designed 
to recognize conditions or situations which 
are not adaptable to a manual rate, or for 
which sufficient experience is lacking for 
the establishment of a manual rate and are, 
necessarily, judgment rates, The rate ap- 
proved for a risk on such a basis should re- 
flect the judgment of the underwriter after 
every element of exposure has been given 
consideration. It follows, therefore, that 
such rates should not be subject to the fluc- 
tuations of rating plans which theoretically 
recognize past experience of the risk or fac- 
tors which presumably might enter into the 
future experience of the risk, especially 
when such plans are of the nature now in 
use in this state.” 


New York Rules 
on Retention Agreements 


In an effort to prevent competitive abuses 
in the sale of group life insurance policies, 
the New York Insurance Department, on 
December 21, 1949, ruled against contract 
provisions offering credits which will result 
in rates lower than minimums prescribed by 
the Department. The ruling is directed at 
rating practices in the solicitation and sale 
of group insurance as distinguished from 
renewal rating procedures. 

Several companies writing group life and 
group accident and health policies had pro- 
vided for reductions in premiums at the end 
of the policy year by payment of a dividend 


State Department Rulings 





or a retroactive premium adjustment, based 
on experience of individual risks and leaving 
a “retention” by the company of a sum suf- 
ficient to cover expenses and contingencies. 
Some companies have guaranteed thé size 
of such “retentions”. Where the guarantee 
is made in connection with a group life pol- 
icy and has the effect of reducing premiums 
below the minimums prescribed by the De- 
partment, it results in an infraction of the 
Insurance Law. Under the new ruling, group 
life policies containing such guaranteed re- 
tentions or retrospective rating formulas 
which reduce initial premium rates below 
the prescribed minimums will not be ap- 
proved by the Department. 


Similar rating procedures submitted for 
group accident and health policies, to which 
minimum premium rules do not apply, will 
be required to meet statutory standards that 
the policy shall be self-supporting, that ben- 
efits provided therein shall not be unreason- 
able in relation to the premium charged and 
that there be no unfair discrimination or 
misrepresentation. 

The ruling also called attention to the fact 
that, under the Insurance Law, dividends to 
policyholders cannot be guaranteed in ad- 
vance and must not involve unfair discrim- 
ination among policyholders. 


Alabama Bans 
Installment Premium Plan 


In an order issued by Director of Com- 
merce Glass of Alabama, use of the premium 
installment payment plan endorsement in 
Alabama is prohibited as of January 1, 1950. 
The plan had been approved effective Sep- 
tember 1, 1949, subject to the furnishing of 
Statistics to justify its use by the Alabama 
Inspection and Rating Bureau. Director 
Glass also ordered a ten per cent reduction 
in all established fire insurance rates in the 
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state, effective January 1, and requested the 
Rating Bureau to furnish, not later than July 
1, 1950, “valid figures and information” jus- 
tiiying the accuracy of the term discounts 
arrived at by the term rule. He stated that 
he was not withdrawing approval of the term 
rule at this time because of the chaos that 
would result from such action. 

The Bureau requested a hearing 
before the Bureau of Rates of the Depart- 
ment of Commerce, declaring that the order 
reducing fire insurance rates would produce 
inadequate rates. Consequently, the effective 
date of the proposed reduction been 
postponed. 


Rating 


has 


Pools on Special Risks 


March 1, 1950, has been designated the 
effective date for a new ruling by the North 
Carolina Insurance Department covering 
groups and associations writing 
policies on special risks. The ruling, B-29, 
supersedes a ruling made last year which 
outlined in detail the qualifications for in- 
surer and insured. Under the new ruling 
this policy is abandoned, and Commissioner 
Cheek now will require companies to file 
more detailed information with his office. 
On the basis of this information, he will 
determine each risk individually. This 
change was the result of a public hearing, 
held on November 15, 1949, at which com- 
plaints were made that companies handling 
special risk insurance had gone into fields 
outside their realm. 


pe »« Is, 


The information required to be furnished 
under the new order is as follows: 

“1. A list of the special types or classes 
of risks it is proposed to insure, indicating 
occupancy, construction, protection or unique 


character of the risk and any features in- 
dicating that a particular inspection or en- 
gineering service is of substantial value to 
the risk. 

“2. A complete schedule ot 
applied. 


rates to be 


“3. A complete set of forms and endorse- 
ments under which the risks will be written,” 

The Commissioner said that companies 
writing the special would have to 
establish to his satisfaction “that they are 
engaged in the business of insuring special 
types or classes of risks and in this con- 
nection are performing a particular inspec- 
tion or engineering service for the risks and 
are maintaining a set of standards” with 
respect to the insured. 


risks 


When determining whether the special 
services or standards had been maintained 
satisfactorily, Commissioner Cheek said he 
would consider: 


“1. Availability at all times of a compe- 
tently trained force of engineers and _ in- 
spectors, with headquarters or a_ branch 
office in North Carolina or sufficiently close 
to satisfy the commissioner. 

“2. Periodic inspections of the risk, with 
frequency to be determined by nature of 
the risk. 

“3. Supervision of restoring damaged fire 
equipment. 

“4. Investigation of losses and the mak- 
ing of specific recommendations to prevent 
a recurrence. 

“5. Conferences with the insured to se- 
cure recommended improvements. 

“6. Filings with the insurance department 
of complete premium and loss data for risks 
in North Carolina, or elsewhere if required.” 


WEST VIRGINIA RECEIVES DRIVER-TRAINING AWARD 


The Association of Casualty and Surety Companies presented West 


Virginia with a meritorious award for maintaining high standards in driver 


training instruction in its public schools, 


About half of West Virginia’s schools 


conducted courses in driver-training during 1948-1949, with more than one 


third of its eligible students enrolled. 


The bronze plaque was presented to Governor Patterson by J. W. Sano, 
resident manager of the Fidelity and Casualty Company, Charleston, West 


Virginia, on December 16. 
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'§ ~=©What the Courts Are Doing 





Selected Decisions from All Jurisdictions Involving Negligence (page 57), 
Life, Health and Accident Insurance Contracts (page 65), Fire and 
Casualty Contracts (page 70) and Automobile Policies (page 73), 
as Reported by CCH INSURANCE LAW REPORTS 





NEGLIGENCE 
Acts Constituting 


Negligence of Switchman 


Plaintiff's son died under the wheels of one 
of defendant’s coal cars on its side track 
which served a gravel plant operated by 
a construction company. Plaintiff's son was 
employed by the construction company to 
clean out cars which were to be loaded with 
gravel from a ramp or loading platform. 
On the day of the accident, defendant’s 
engine crew brought in sixteen cars, five 
of which extended west of a street crossing. 
To free the crossing, it was necessary to 
move five cars farther west. The switch- 
man uncoupled this cut. He fastened the 
hook of a cable attached to the construction 
company’s tractor to the east end of the 
fifth car and signalled the tractor driver to 
pull the cars to the west. When the cars 
had cleared the crossing, the switchman 
signalled the tractor driver to stop. The 
cable then slackened, and the hook of the 
cable became unfastened from the car to 
which it had been attached. The switch- 
man attempted to stop the cut from rolling 
down grade to the east by placing a piece 
of board lengthwise of the rail on the track 
and against a wheel of the east car. The 
cars knocked the board out and moved 
toward the east. The switchman was unable 
to stop the cut, which collided with the 
eleven cars from which it was detached. 
Plaintiff’s son, who was on top of one of 
the eleven cars preparing to clean it out, 
was thrown or fell between the cars. 

The court declared that it could not be 
held as a matter of law that a two-inch 


Negligence 


board placed between the rail and one wheel 
of a cut of five coal cars is a safe and sane 
way of preventing them from rolling down 
an incline, nor that to fasten a cable of a 
tractor to a car in such a way that it will 
become unfastened when the tractor stops, 
constitutes due care. The question of the 
switchman’s negligence was one of fact for 
the jury. Judgment for plaintiff was af- 
firmed.—St. Louis-San Francisco Railway 
Company v. Passmore, Admx. United States 
Court of Appeals for the Eighth Circuit. 
November 9, 1949. 17 CCH NEGLIGENCE 
Cases 497. 


Intoxicated Man on Tracks— 
Last Clear Chance Doctrine 
Not Applicable 


Plaintiff, while in an intoxicated condition 
and lying prone on the cross-ties between 
the rails, was struck by defendant’s loco- 
motive. The question on appeal was whether 
defendant’s employees were negligent in not 
discovering plaintiff sooner and not avoid- 
ing the accident. Counsel for plaintiff argued 
that since plaintiff had completely lost the 
ability to save himself, there could have 
been no contributory negligence, and, there- 
fore, the last clear chance doctrine and its 
extensions, the doctrine of discovered peril 
and the doctrine of apparent peril, came 
into operation. Defendant argued that 
plaintiff was not observed for either or both 
of two reasons: first, because of a curve in 
the track, the headlight did not project its 
beams between the rails where plaintiff was 
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lying, and secondly, a heavy fog prevented 
the employees from seeing plaintiff until 
the locomotive was so close that it could 
not be halted. The court affirmed the judg- 
ment for defendant, concluding that be- 
cause of the curve and fog, defendant's 
employees were not negligent in failing to 
discover plaintiff—Tillman v. Public Belt 
Railroad Commission for the City of New 
Orleans. Louisiana Court of Appeal, Parish 
of Orleans. November 14, 1949. 17 CCH 
NEGLIGENCE Cases 503. 


Infrequency of Use Does Not 
Convert Trespasser into Licensee 


Plaintiff sought recovery for injuries sus- 
tained when he was struck by one of defend- 
ant’s trains at night at 
path 


a point where a foot 
tracks. He alleged that 
the tracks at the point where he was injured 
were used by a large number of people, that 


crosses the 


it was a congested area, and that defendant 
was under a duty to anticipate his presence 


on the railroad track. The accident oc- 
curred near the village of Belton, a small 
unincorporated coal mining and farming 
community. The largest number of per 


sons 


using the track 
at the point where plaintiff was found was 


shown to have been 


seventy-five, and the largest number shown 
to have been using the track at night was 
fifteen. The court was of the opinion that 
plaintiff failed to that 
tracks were used to such an 


show defendant's 
extent as to 
thereby 
defendant’s employees the 


convert trespassers into licensees, 
imposing 
duty 
precautions for their safety 
shoull have sustained defendant's motion 
for a directed verdict. Judgment for plain 
tiff was reversed.—Lounisville & Nashville 
Railroad Company v. Mahan. Kentucky Court 
of Appeals. October 25, 1949. 17 CCH Nec- 
LIGENCE CASES 493. 


upon 
to anticipate their presence and use 


The trial court 


But Frequency of Use May! 


Plaintiff was struck from the rear by a long 
freight train which rounded a sharp curve 
There was evidence that the operators of the 
train were not keeping a lookout and had 
failed to give a warning of its approach. If 
plaintiff was a observance 
of these duties was not required. 


trespasser, the 
The evi- 
dence indicated that the track at the point 
of the accident was used by a substantial 
number of people every day, estimates rang- 
ing from 400 to 500 
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persons. However, 


defendant argued that not only must the 
tracks be travelled daily by a large number 
of persons, but the place of accident must 
be in either “an incorporated area or a thickly 
settled community.” The accident occurred 
between the community of Greentown, which 
consists of thirty or forty residences, and the 
mining settlement of Thealka, with a popula- 
tion cf 400, 

The court pointed out that the basis of 
legal liability rests upon the extensive use 
of the tracks by the public rather than the 
immediate surrounding topography. The 
composition of the surrounding area is sim- 
ply one element to be considered in deter- 
mining whether or not the use was sufficiently 
extensive to impose on the railroad com- 
pany duties which otherwise would not exist. 
It would be entirely possible that even in a 
city or a thickly settled community, there 
might be very little travel on the track by 
pedestrians. The court concluded that an 
issue was presented for the jury’s deter- 
mination and that defendant was not entitled 
to a directed verdict. Judgment for plaintiff 
was affirmed.—The Chesapeake & Ohio Rail- 
way Company v. Bailey. Kentucky Court of 
Appeals. November 4, 1949. 17 CCH Nec- 
LIGENCE Cases 491 


Manufacturer's Liability— 
Chicken Feed Mislabeled 


Plaintiff, who was in the business of rais- 
ing chickens, purchased some chicken feed 
manufactured by defendant. She claimed 
that the chickens became ill and died and 
that the chicken house became contami- 
nated, forcing her to suspend the business 
for a considerable period of time. In a suit 
against the manufacturer, she alleged that 
the bags of feed were negligently mislabeled. 
The tags indicated that the bags contained 
“Full-O-Pep Broiler Mash,” whereas the 
bags, in fact, contained Sugared Schumacher 
Feed. The latter, while primarily recom- 
mended as a feed for livestock, was advertised 
in defendant’s literature and recommended 
as a feed for poultry as well as for animals 
and was fed to chickens by some poultry 
Defendant introduced expert tes- 
timony to the effect that the cause of 
the illness and death of the chickens was 
croup and pneumonia. The court was of 
the opinion that there was no substantial 


raisers, 


connection be- 
tween the act of negligence charged and the 
injury to plaintiff's chickens. 


evidence to show a causal 


It was more 


IL J — January, 1950 


WHA’ 


eee 


probal 
tiffs | 
house 
concre 
main 

Judgm 
( Jats 
Appe% 
Nov el 
CASES 


Frac 


Chile 


Pla 
of he 
of de 
defet 
hosp! 
ina 
ates. 
was 
forw 
the 
pain 
o’cl 
days 
suffe 
tub¢ 
anat 
frac 
cau: 
afte 

Det 
hav 

trol 

unt 


ra 


must the 
e number 
lent must 
a thickly 
occurred 
m, which 
Ss, and the 
a popula- 


basis of 
nsive use 
than the 
ly. The 
“a is sim- 
in deter- 
ufficiently 
ad com- 
not exist, 
‘ven in a 
ty, there 
track by 
that an 
s deter- 
t entitled 
plaintiff 
hio Rail- 
Court of 
-H_ NEc- 


of rais- 
en feed 
claimed 
ed and 
yntami- 
usiness 
1a suit 
-d that 
abeled. 
itained 
as the 
nacher 
recom- 
ertised 
iended 
nimals 
oultry 
rt tes- 

ise of 
S was 

vas of 

fantial 

n be- 

id the 

more 


1950 


WHAT THE COURTS ARE DOING 


probable that the loss was caused by plain- 
tiff’s practice of ventilating the chicken 
house with a large fan and washing the 
concrete floor with water, causing it to re- 
main damp, than by the change in 
Judgment for plaintiff was reversed.—Quaker 
Oats Company v, Davis. Tennessee Court of 
Appeals, Western Section, Jackson. Filed 
November 15, 1949. 17 CCH NEGLIGENCE 


Cases 553. 


feed. 


Fractures Sustained During 
Childbirth—Res Ipsa Loquitur 


Plaintiff sustained fractures in the region 
of her left shoulder while in the labor room 
of defendant hospital and under the care of 
defendant obstetrician. Plaintiff entered the 
hospital on January 28, 1947, She was placed 
in a labor room and was administered opi- 
ates. Thereafter she lost consciousness and 
was therefore unable to show from that time 
forward what occurred, but she was informed 
the next day that she had complained of 
pain in her shoulder and about six 
o'clock in the evening on January 28. Two 
days later she was informed that she had 
suffered a comminuted fracture of the greater 
tuberosity of the humerus, a fracture of the 
anatomical neck of the left humerus and a 
fracture of the eighth thoracic vertebra, which 
caused her to remain in bed until April, 1947, 


back 


after which time she had to wear a brace. 
Defendants argued that the injuries could 
have resulted from causes beyond their con- 
trol. The court was of the opinion that such 
untoward results do not usually accompany 
or result from childbirth and that the case 
was properly submitted to the jury under 
the res ipsa loquitur doctrine. Judgment for 
plaintiff was affirmed.—The Poor Sisters of 
St. Francis et al. v. Long et vir 
Court of Appeals, Western Division, Jack- 
Filed November 15, 1949. 17 CCH 
NEGLIGENCE CAseEs 548. 


Tennessee 


son. 


Government's Liability—Jet Planes 
Causing Turkey Stampede 


Plaintiff owned 2,200 five-month-old turkeys, 
fenced in on a fifteen or twenty acre turkey 
range on his turkey farm. Two pilots, em- 


ployees of the government, while acting 
within the scope of their employment, flew 
their jet propelled planes directly over the 


turkey range at a height of less than 500 


Negligence 


NEGLIGENCE 


feet above the ground, in violation of regu- 
lations promulgated by the Army Air Force 
and the Civil Aeronautics Board. The speed 
and tremendous noise of the planes fright- 
ened the trukeys, causing them to stampede, 
and some 245 turkeys were found to have 
been killed, some smothered and some with 
broken The court rendered judg- 
ment for plaintiff under the Federal Tort 
Claims Act, holding that the conduct of the 
pilots was negligent and was the direct and 
efficient cause of plaintiff's loss—Hambright 
v. United States of America. United States 
District Court, Western District of South 
Carolina, Spartanburg Division. Filed August 
11, 1949. 17 CCH Neciicence Cases 545. 


necks. 


Malpractice—‘Negligent Haste”’ 
After Mistaken Diagnosis 


Plaintiff consulted one Dr. Percy, a spe- 
cialist in cancer surgery, who advised re- 
moval of an enlarged lymph gland in her 
right arm pit for purposes of examination. 
Assisted by defendant, Dr. Percy excised 
the gland and sent it to the hospital labora- 
tory for examination. While plaintiff was 
still under anesthesia, the head nurse an- 
nounced that the laboratory report was 
“carcinoma.” Plaintiff's right breast was 
then removed under the direction of Dr. 
Percy, assisted by defendant. When the 
operation was completed, a report came that 
the laboratory technician had come down 
specially to report that she had made a mis- 
take. In a malpractice action, plaintiff al- 
leged that Dr. Percy and his agents unlaw- 
fully, and without her consent, removed her 
Dr. Percy died subsequent to 
the first trial. The court reversed a judg- 
ment against defendant, declaring: “If the 
basis for the judgment was the removal of 


right breast. 


the breast with negligent haste after a negli- 
gent and mistaken that it was 
afflicted with carcinoma, it must be remem- 
bered that defendant was not the surgeon 
in charge of the operation, but a mere 
All decisions were made by the 
Dr. Percy, and if there 


diagnosis 


assistant. 
surgeon in charge, 
was negligent haste, such fault could not be 
charged to defendant who had no connec- 
tion with the mistaken diagnosis which 
emanated from the hospital laboratory.”— 
Valdez v. Hankins. California District 
Court of Appeal, Second District, Division 
One. November 14, 1949. 17 CCH NeEctt- 
GENCE Cases 630. 
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Scope of Tort Claims Act— 
Negligence of Prisoner of War Labor 


Plaintiff's barn was damaged by fire, al- 
legedly caused by the negligence of prisoners 
of war of, the United States and their guard 
while they were working for plaintiff on his 
premises pursuant to a written contract with 
the United States for their labor. In defense 
to a suit brought under the Federal Tort 
Claims Act, the government contended that 
Section 2680, United States Code Annotated, 
operated to exclude from the Tort Claims 
Act all controversies over contracts and rights 
arising thereunder or in connection there- 
with, including claims for damages sounding 
in tort. The court held that the provision 
excepting “interference with contract rights” 
did not refer to torts committed by persons 
sustaining contract relations, but with the 
particular kind of tort described, “inter 
ference with contract rights.” Summary 
judgment for defendant was reversed and 
the cause remanded.—Nicholson v. United 
States of America, United States Court of 
Appeals for the Fifth Circuit. November 
10, 1949. 17 CCH Neciicence Cases 495. 


Bulge in Tile Floor— 


Building Owner's Liability 


A sixty-nine-year-old woman sustained a 
fracture of the right femur when, having 
been directed to a rest room in the office 
area of defendant’s building by a waitress in 
defendant’s soda fountain, she fell on the 
asphalt tile floor. Plaintiff claimed that the 
floor contained a defect in the nature of a 
“bulge” upon which she slipped. None of 
defendant’s officers or employees had noticed 
this slight general unevenness in the floor 
prior to the time that plaintiff fell. The 
court was of the opinion that a verdict was 
properly directed in favor of defendant, 
since the alleged “bulge” was a little less 
than one-fourth of an inch above the normal 
level, and there was no evidence to prove 
that the floor did not comply with the build 
ing code, nor that it was possible to make 
the concrete floor more level. The safe 
place statute does not require the owner of 
premises to do the impossible or the un- 
reasonable in maintaining the premises in a 
safe condition, and the mere fact that an 
accident occurs not prove that the 
place was not safe. The injury must have 
been caused by something great enough to 
be appreciable to the sight of an ordinary 
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person. Judgment for defendant was affirmed, 
—Thoni v. Bancroft Dairy Company. Wis- 
consin Supreme Court. Filed November 15, 
1949. 17 CCH Necticence Cases 631. 


Unguarded Excavation— 
Municipality's Notice 


Plaintiff fell into an excavation, six feet 
deep and two feet wide, which had been 
made for the purpose of laying water pipes 
after the city had issued a permit to a plumber 
and water-pipe layer. Plaintiff claimed that 
his injury was caused by defendant’s failure 
to cover the excavation or to see that it 
was protected by red lights and barricades, 
The city demurred to the complaint on the 
ground that it did not state facts sufficient 
to constitute a cause of action and that the 
complaint did not allege that the city had 
actual notice of the existence of the unbarri- 
caded and unlighted excavation. The trial 
court sustained the demurrer. The review- 
ing court reversed, holding that when the 
city granted the permit to create the excava- 
tion, it had actual notice and knowledge of 
the nature, character and purpose of the 
excavation, and it became the duty of the 
city to exercise ordinary care to make rea- 
sonable inspection to see that barricades and 
red lights were placed so that the street 
would be in a reasonably safe condition for 
travel.—Ledbetter v. City of Great Falls, 
Vontana et al. Montana Supreme Court. 
December 5, 1949. 17 CCH NEGLIGENCE 
Cases 614, 


Collapse of Bleachers— 
County School Board's Liability 


While watching a football game in the 
stadium of Rhea County High School, plain- 
tiff sustained injuries when the bleachers 
broke and he fell to the ground. Suit was 
brought against the county board of educa- 
tion, which denied liability on the ground 
that it was engaged in a governmental func- 
tion in the operation and maintenance of 
its schools and hence was not liable for the 
negligence of its officials and employees 
The court held that, in the absence of a 
statute fixing liability for such injuries, the 
county school board could not be held liable 
because it has no fund out of which satisfac- 
tion for damage so inflicted can be had. 
“It is better that an individual should suffer 
than that the public should sustain an in- 
convenience.” Judgment of dismissal was 
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afarmed.—Reed v. Rhea County et al. Ten- 
nessee Supreme Court. December 17, 1949. 
17 CCH NEGLIGENCE CASEs 638. 


Hospital's Liability— 
Failure to Follow Doctor's Orders 


A patient in a charitable hospital sus- 
tained injuries allegedly caused by the negli- 
gence of the hospital in failing to supply and 
install sideboards on the bed which the 
patient occupied. There was sufficient evi- 
dence introduced to present questions for 
jury determination as to whether or not a 
determination had been made by an attend- 
ing physician that such sideboards were 
necessary as a protective measure and as to 
whether or not a nurse had been directed 
by a doctor to see to it that the sideboards 
were installed. There was also evidence 
that a doctor had directed hospital authori- 
ties to put up the sideboards, but that they 
had neglected to do so. These omissions 
were of such a character that defendant 
could have been held liable regardless of 
its status as a charitable institution. Judg- 
ment for plaintiff was affirmed.—Gordon, 
Admr. v. Harbor Hospital, Inc. New York 
Supreme Court, Appellate Division, Second 
Judicial Department. October 10, 1949. 17 
CCH NEcLicence Cases 402. 


Insurer May Sue in Own Name 
Under Tort Claims Act 


(This case is also commented on in “A 
Report to the Reader” at page 2.) 

May an insurance company bring suit, 
under the Federal Tort Claims Act, in its 
own name against the United States upon 
a claim to which it has become subrogated 
by payment to an insured who would have 
been able to bring such an action? The 
government contended that R. S. 3477, 
which makes “All transfers and assignments 

of any claim upon the United States, 
or any part or share thereof, or interest 
therein absolutely null and _ void,” 
included assignments by operation of law 
and prohibited suit by the subrogee in his 
own name. It interpreted the antiassign- 
ment statute not as prohibiting transfer of 
a claimant’s substantive rights to an insurer- 
subrogee and ultimate recovery by the in- 
surer, but as a procedural requirement that 
the insurance carrier sue and recover judg- 
ment in the name of the original claimant. 


Negligence 
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The United States Supreme Court, rejecting 
the government’s arguments, held that “the 
broad sweep of the language of the Tort 
Claims Act assuming the liability of a pri- 
vate person, the purpose of Congress to re- 
lieve itself of consideration of private 
claims, and the fact that subrogation claims 
make up a substantial part of that burden, 
are persuasive that Congress did not intend 
that such claims should be barred by the 
anti-assignment statute.” 

The court further held that in cases of 
partial subrogation, since both the insured 
and insurer “own” portions of the substan- 
tive right, there is no reason why an action 
at law should be required in the name of the 
insured to the insurer’s use. Although either 
party may sue, the government may, upon 
timely motion, compel their joinder.—Unmited 
States of America v. Aetna Casualty and 
Surety Company et al. United States Su- 
preme Court. December 12, 1949. 17 CCH 
NEGLIGENCE Cases 571, 32 CCH AuTOMOBILE 
Cases 1138. 


Third-Party Malpractice Action— 
Tortfeasor’s Capacity to Sue 


Plaintiff Clark recovered a $11,000 judg- 
ment against defendant Wheeler for per- 
sonal injuries received in an automobile 
accident. Wheeler subsequently served a 
third-party complaint against defendant 
physicians, alleging that they were guilty 
of malpractice in the treatment of Clark’s 
injuries, and that they were liable over to 
defendant Wheeler for all or a part of the 
judgment recovered against him. The physi- 
cians argued that the third-party plaintiff 
did not have legal capacity to sue. It is 
well established that a wrongdoer is liable 
for the ultimate result even though the 
negligence of a physician may have aggra- 
vated the original injuries. The court, in 
passing upon the physicians’ motion to dis- 
miss, assumed that plaintiff recovered in full 
for his ultimate injuries; he could not re- 
cover twice for the same injuries and hence 
no longer had any right of action against 
the physicians. Wheeler, as the original 
wrongdoer, became subrogated to any right 
of action which plaintiff might have had 
against the physicians for malpractice. The 
physicians’ motion to dismiss was affirmed. 
—Clark v. Halstead et al. New York Su- 
preme Court, Appellate Division, Third 
Judicial Department. November 16, 1949. 


17 CCH NEeEcLIceNce Cases 596. 
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Duty to Invitees— 
Open Trapdoor in Back Room 


Plaintiff stopped at defendant cleaners to 
call for a pair of her husband’s trousers. 
As she had forgotten to bring her receipt, 
the clerk asked plaintiff to accompany her 
to the back room to “help me pick it out.” 
Prior to the time plaintiff entered the store, 
the clerk had been in the basement tending 
the furnace and had left a trap door in the 
right hand corner of this back room open. 
Plaintiff followed the clerk into the back 
room. The clerk went to a center rack to 
look for the trousers, and plaintiff went to 
a rack over by the right wall. Noticing that 
this rack contained coats, she proceeded to 
walk toward the rear of the room and in 
doing so fell through the opening and was 
injured. The court was of the opinion that 
the trial judge erred in directing verdicts 
for defendant. The jury could have found 
that the opening in the floor was a source 
of danger to one unaware of its existence 
and that there was negligence on the part 
of the clerk in failing to warn plaintiff of 
its existence.—Giacomussi v. Klein. Massa- 
chusetts Supreme Judicial Court. Worcester. 
November 4, 1949. 17 CCH NEGLIGENCE 
Cases 599. 


Golfer's Warning Duty— 
Inattentive Caddy 


A golfer is not an insurer of the safety 
of a caddy, nor is he guilty of negligence 
merely because a ball driven by him deflects 
from its intended course, but he must have 
in mind the possibility of deflection and 
exercise a reasonable care with reference to 
warning a caddy in the zone of danger. The 
eleven-year-old plaintiff was a caddy em- 
ployed by a member of a foursome in which 
defendant was playing. Plaintiff and an- 
other caddy had proceeded to a position to 
the right of the ninth fairway to watch the 
drives from the ninth tee. While the first 
two drives were being made, plaintiff and 
the other caddy were walking up an incline 
They stopped at a water tap which was off 
the fairway and got down on their hands 
and knees to get a drink. No one was 
driving at this time. The other caddy was 
attacked with a nosebleed, and_ plaintiff's 
attention was diverted to his companion. At 
this juncture a ball driven by defendant de- 


flected in plaintiff's direction. The caddy 
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employed by defendant shouted a warning, 
whereupon plaintiff raised his head and was 
struck by the ball in one of his eyes. 


A judgment for defendant was reversed, 
the court holding that it was error to with- 
draw from the jury the question of whether 
defendant had actual knowledge that plain- 
tiff was not watching his drive. The jury 
should have been instructed that if defend- 
ant knew that plaintiff was inattentive, it 


was defendant’s duty to give warning before § 


making the drive—Berry, etc. v. Howe et al 
Washington Supreme Court, Department 
Two. August 4, 1949. 17 CCH NEGLIGENCE 
Cases 587, 


Escalator Not an Attractive Nuisance 


Plaintiffs alleged that their six-year-old 
son was attracted to the movement of the 
escalator in defendant’s department store 
and that “in some manner his left hand be- 
enmeshed in the mechanism 
causing several of his fingers on his left 
hand to become mangled.” Plaintiffs claimed 
that defendant’s failure to keep a constant 
attendant to prevent children of young and 
tender years from being attracted to the 
escalator constituted negligence. The court 
held that the weight of authority supports 
the rule that an escalator is not such a 
dangerous instrumentality in itself as to be 
classed as an attractive nuisance requiring 
the constant presence of an attendant or 
guard. Judgment of dismissal was affirmed. 
—Browne et ux. v. Rosenfield’s Inc., et al. 
Louisiana Court of Appeal, First Circuit. 
November 25, 1949. 17 CCH NEGLIGENCE 
Cases 566. 


came 


Fur Coat Lost from Hotel Room— 
Guest's Contributory Negligence 


Plaintiff sought damages for the loss of 
her Persian lamb fur coat from the closet 
of the room she occupied in defendant's 
hotel. She had deliberately left the door 
of the room unlocked to avoid the incon- 
venience of getting up to open the door for 
her girl friend who was coming in later. 
When she awakened about midnight, she 
discovered that her coat had disappeared. 
The hotel employed sixteen officers, seven 
The 
latter patrolled the floors and observed the 
room doors after midnight. 


plain-clothesmen and nine in uniform. 


If doors were 
found unlocked the guests were requested 
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to lock them, and in the absence of the 
guest, the doors were locked by the house 
officer. The action was for breach of con- 
tract of bailment, but there was no proof of 
bailment. At the time of the loss, the coat 
was in plaintiff's room and in her exclusive 
custody and control. In failing to take the 
simple precaution of locking the door, plain- 
tiff acted in a manner which facilitated the 
theft. Such negligence was a contributory 
cause of the Judgment for plaintiff 
was reversed.—Cohen v. Janlee Hotel Cor- 
poration. New York Supreme Court, Ap- 
pellate Division, First Department. November 
28, 1949. 17 CCH NEGLiceNnce Cases 557. 


loss. 


Hospital's Liability— 
Visitor's Fall 


Plaintiff wife was visiting her husband, 
who a patient in defendant’s hospital. 
A portable screen had been placed at the 
foot of his bed in order to afford privacy. 
Plaintiff alleged that as she started to leave 
the ward, she stumbled and fell on a heat tent, 
which had been placed in the center aisle be- 
tween the beds, and fell to the floor of the 
ward. The court was of the opinion that the 
evidence preponderated to the effect that plain- 
tiff was not walking as a reasonably prudent 
and observant person and that she tripped on 
the base of the portable screen at the foot 
of the bed, rather than over the heat tent. 
The apparent to an observant 
person and was placed where it had a right 
to be. When plaintiff wife fell, she fell for- 
ward and upon the heat tent, which caused 


was 


screen Was 


her to assume that it was the cause of her 
fall. Judgment for the hospital was affirmed. 

Kern et al. v. New York Casualty Company 
Louisiana Court of Appeal, Parish of 
November 28, 1949. 17 CCH 
NEGLIGENCE CAseEs 570. 


et al. 


Orleans. 


Automobile Family Purpose Doctrine 
Not Extended to Child on Bicycle 


\ minor was en route on his bicycle to 
a Boy Scout meeting when he struck and 
plaintiff wife. Suit brought 
against the minor’s parents on the theory 
that the boy was using a bicycle furnished 
him by his parents to earn money for the 
benefit of the family by handling a paper 
route. The question before the court was 
whether the family purpose doctrine as ap- 
plied to automobiles also applied to bicycles. 


injured was 


Negligence 


The court pointed to the basic rule that 
parents are not responsible for the torts of 
their minor children solely on the ground of 
relationship, subject to certain exceptions. 
The liability, if any, must rest in the relation 
of agency or service. The court stated that 
although it might appear quite logical from 
a legal standpoint to say that the doctrine 
should be extended to a bicycle furnished by 
parents for the use and enjoyment of their 
minor child, it could not overlook the fact 
that the courts in the automobile cases were 
confronted with an alarming situation and 
an increasing social problem demanding solu- 
tion. The court was not convinced that the 
use of a bicycle by a minor member of a 
family, although capable of doing harm to 
others if negligently operated, required or 
would justify extending the doctrine to this 
Judgment against the parents was re- 
versed.—Pflugmacher et ux. v. Thomas et al. 
Washington Supreme Court, Department 
Two. September 3, 1949. 17 CCH NEctI- 
GENCE CASEs 602. 


case. 


Drainage Ditch Adjoining School 
Grounds Not Inherently Dangerous 


Plaintiffs’ seven-year-old son was drowned 
in a natural drainage ditch or canal adjoin- 
ing the school grounds. It was alleged that 
detendant school board was negligent in 
purchasing a school site bounded on one side 
by a natural drainage ditch which was a 
hazardous and attractive nuisance, and in 
failing to erect a fence or otherwise protect 
the grounds in order to keep the children 
into the ditch, that the 
teacher to keep watch over the 
pupils during recess periods had failed to 
perform her duty. The court held that de- 
fendant had shown that it had used due care 


going and 


from 
assigned 


in the selection of the school site and also 
had sufficient rules and regulations for the 
safety of the children attending the school 
and the patrolling of the school grounds, 
which rules were carefully adhered to by 
both the pupils and the teachers. Further- 
more, plaintiffs failed to prove the inherently 
hazardous nature of the ditch. Judgment 
for defendant was affirmed—Whitfield et al. 
v. East Baton Rouge Parish School Board. 
Circuit. 
NEGLIGENCE 


Louisiana Court of Appeal, First 
November 25, 1949. 17 CCH 
Cases 564. 
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WHAT THE COURTS ARE DOING 


Scope of Tort Claims Act—Claim for 
Noncombatant Soldier's Death 


The court had before it the question 
whether the United States was liable under 
the Federal Tort Claims Act for the death 
of a member of the armed forces on active, 
but not combat, duty. Plaintiff had sought 
recovery for the wrongful death of her hus- 
band, allegedly caused by the negligence of 
army surgeons in an army hospital. Sub- 
section (a) of the act excludes claims based 
upon the exercise or performance or the 
failure to exercise or perform a discretion- 
ary function. Subsection (j) exempts any 
claim arising out of the combatant activities 
of the armed forces. The alleged acts of 
negligence, while involving skill and train- 
ing, were nondiscriminatory. Since the 
claim arose after hostilities ceased, the gov- 
ernment made no contention that it fell 
within exception (j). There were eighteen 
tort claims bills introduced in Congress be- 
tween 1925 and 1935, all but two of which 
contained provisions expressly exempting 
claims of members of the armed forces. The 
court was of the opinion that since Congress 
conspicuously omitted to exclude claims 
growing out of a government-soldier rela- 
tionship, it had done so deliberately. “If the 
result of its omission leads to dire conse- 
quences and absurd results, it is for Con- 
gress and not this court to provide rational 
limitations.” Judgment of dismissal was 
reversed.—Griggs, Exrx. v. United States of 
America. United States Court of Appeals 
for the Tenth Circuit. November 16, 1949. 
17 CCH NEeEGLicence Cases 562. 


State's Liability When Taking Charge 
of Injured Person 


Plaintiff was one of a four-man team par- 
ticipating in a bobsled race conducted under 
the auspices and supervision of the Adirondack 
Bobsled Club on a bobsled run owned and 
maintained by defendant. Plaintiff and his 
companions were hurled against the wooded 
mountainside when the sled upon which 
they were riding failed to negotiate a curve. 
State employees assumed charge of the help- 
less plaintiff, provided stretchers and blankets 
and transported him to the finish line in a 
dump truck and then in a pick-up truck with 
a canvas top to the hospital eight miles 
away. Normal circulation was not restored 
to plaintiff’s left leg, and gangrene set in, 
necessitating amputation. Plaintiff made no 
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claim for the original accident, but based his 
claim for damages on the alleged negligence 
of the state in failing to provide prompt 
medical care or a proper conveyance to a 
place where such care might be obtained, 
as a result of which he suffered exposure 
because of unreasonable delay in removing 
him from the scene of the accident and in 
transporting him to the hospital in an un- 
heated open vehicle. The state was under 
a duty to exercise ordinary care com- 
mensurate with the circumstances, and the 
court was of the opinion that this duty was 
discharged in full when defendant provided 
stretchers, blankets and transportation to 
the nearest hospital. Judgment for the state 
was affirmed. Clark v. State of New York. 
New York Supreme Court, Appellate Divi- 
sion, Third Judicial Department. Novem- 
ber 16, 1949. 17 CCH Nec icence Cases 598, 


Abatement of Nuisance 


Fourteen plaintiffs sued defendant soap 
corporation for damage to their property 
and persons caused by defendant’s grinding 
and processing soap in the vicinity of their 
homes. It was alleged that foul odors 
spread into their homes, settled on their 
clothing and prevented enjoyment of their 
homes and caused them personal annoyance 
and discomfort. Defendant replied that it 
operated its plant with the most up-to-date 
machinery; that plaintiffs were not of ordi- 
nary tastes, habits or sensibilities; and that 
if plaintiffs suffered such inconvenience, it 
was no more than would be suffered by any 
citizen of Wichita Falls. The court held 
that defendant’s industry constituted a pri- 
vate nuisance, which resulted in a deprecia- 
tion of the market value of plaintiffs’ homes 
as well as personal discomfort and annoy- 
ance. “It is the law in Texas,” the court 
declared, “that a person cannot be driven 
from his home or be forced to live in un- 
comfortable surroundings by the unlawful 
acts of another person or company which, 
without due regard to its neighbors’ rights, 
erects a plant in the midst of a residential 
section that will, regardless of the care it 
may take in its operation, allow obnoxious 
odors to emanate therefrom, causing dis- 
comfort to those in the immediate surround- 
ings.” Judgments for plaintiffs were affirmed. 
—Soap Corporation of America v. Balis et al. 
Texas Court of Civil Appeals, Second Su- 
preme Judicial District. September 23, 1949. 
17 CCH NEcLiceNce Cases 578. 
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WHAT THE COURTS ARE DOING 


LIFE, HEALTH—ACCIDENT 


ee 


LIFE—Selected Decisions from All Jurisdictions Involving the Construction 
of Life, Health and Accident Insurance Contracts as reported 


by CCH LIFE INSURANCE REPORTS 


NSLI Beneficiary Change— 
Wrong Form 


The sister of the insured, contending that 
he designated her as beneficiary of his Na- 
tional Service Life Insurance policy after 
the death of their father, whom he had 
originally designated, and her stepmother, 
who relied upon her in loco parentis status, 
both claimed the policy proceeds. The evi- 
dence was uncontradicted that the insured 
asked advice and assistance in changing his 
insurance beneficiary. His company ser- 
geant and lieutenant both inquired inde- 
pendently as part of their duty whether 
he had made the change, and he told them 
he had “signed all the forms,” thus indicat- 
ing that he thought he had completed the 
formalities. His service record 
corroborated the fact that at approximately 
the same time he executed Form No. 41, 
which appears to have been so frequently 
used by mistake to effect a change of bene- 
ficiary that courts have recognized and per- 
mitted its use for that purpose where to 
hold otherwise would frustrate the mani- 
fest intent of the insured. The court was 
of the opinion that, since the insured had 
expressed his intention to change his bene- 
ficiary to his sister and had taken affirmative 
action, it was immaterial that the Veterans’ 
Administration had no record of the change 
and that the wrong form had been used. 
Judgment for the stepmother was reversed. 
—Prose v. Davis et al. United States Court 
of Appeals for the Seventh Circuit. October 
26, 1949. 13 CCH Lire Cases 1126. 


necessary 


Application Misrepresentation— 
Approaching Blindness 


In March, 1942, defendant applied for and 
was issued life insurance policies which pro- 
vided for waiver of premiums in the event 
of total disability before age sixty. In 
March, 1946, the insured claimed waiver of 
premiums under the total disability clauses 
because of blindness. The insurer sought 
cancellation of the contestable portions of 
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the policies on the ground that the insured 
had concealed his approaching blindness at 
the time he applied for the insurance. In 
December, 1941, the insured visited an eye 
specialist to see about new glasses and was 
told that he had “gun-barrel vision” and 
that he should not drive in heavy traffic. In 
his private notes, the physician indicated 
that the insured’s trouble was “probably 
retinitis pigmentosa,” an incurable disease 
normally leading to blindness, but he did 
not so inform the insured and did not pre- 
scribe new glasses. Shortly after this con- 
sultation, the physician entered the Army. 
It was not until August, 1942, that the in- 
sured’s condition was definitely diagnosed 
as retinitis pigmentosa. 

If the applicant states what he honestly 
believes to be true regarding his physical 
condition, the fact that it turns out to be not 
true does not avoid the policy, as it is 
merely a representation. The court was of 
the opinion that the insurer failed to prove 
that the insured knowingly concealed a ma- 
terial fact, and affirmed the judgment for 
plaintiff —Aetna Life Insurance Company v. 
Mahaff y Arkansas Supreme Court. Oc- 
tober 24, 1949. 13 CCH Lire Cases 1130. 


Accident Term Policy— 
Extent of Coverage on Reinstatement 


When an accident policy provides that it 
will lapse if premiums are not paid, but may 
be reinstated upon subsequent acceptance of 
a premium by the company, may coverage 
after reinstatement be restricted to a period 
less than the premium pays for if the policy 
omits such restriction? Plaintiff argued that 
premiums and coverage should be coexten- 
sive; that under the contract no penalty was 
provided for late payment; that issuance of 
a receipt by the company could not alter 
the contract 
lateral, there being no evidence of assent by 
the insured. On the other hand, the insurer 
contended that reduced coverage was con- 
templated and necessary when the insur- 
ance was reinstated because defendant was 
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put to additional expense; that the insured 


accepted the receipt without protest; and- 


that the receipt thereby became a part of the 
contract. 

Bearing in mind that the policy was a 
quarterly term policy, with no grace period, 
the court was of the opinion that when re- 
instatement was permitted, a full term of three 
months was contemplated, creating a new 
contract prospective in effect to cover “acci- 
dental injuries thereafter sustained.” It 
would be unjust to require the insured to 
pay for insurance over a period during which 
no risk attached. The premium due on Oc- 
tober 1, 1947, was paid on October 14. 
Hence coverage extended beyond the date 
of the insured’s death on January 5, 1948, 
until January 15. Judgment for the insurer 
was reversed.— Halley v. Mutual Benefit 
Health and Accident Association. Arkansas 
Supreme Court. October 24, 1949. 13 CCH 
Lire Cases 1132. 


Common-Law Wife Stands 
in Loco Parentis 


The proceeds of the insured’s National 
Service Life Insurance were claimed by his 
natural mother, who had been confined to a 
mental institution from 1924 until 1941, and 
by plaintff, the designated beneficiary, who 
claimed as a person standing in loco parentts 
to the insured. The beneficiary did not deny 
that her relationship with the insured’s father 
was illegal because his wife was in a mental 
institution and no divorce was ever granted 
However, her right to recover was not de 
pendent*on her legal status, her morals, her 
worthiness nor her standing. She 
maintained a common household with the 
insured’s father until his death in 1942, and 
during that period gave the insured every 
measure of care. There was no 
argument that because the 
insured’s father was a member of the same 


social 


maternal 
merit in the 


household, it was impossible for any other 
person to stand in loco parentis to the soldier. 
The court pointed out that our social order 
recognizes that father and mother perform 
many functions in the care of a 
child, and, therefore, a person who assumes 
the duties and obligations of either a father 
or mother to the soldier may qualify as a 
person in loco parentts. Judgment was en- 
tered for plaintiff—Burke v. United States 
et al. United States District Court, Eastern 
District of Pennsylvania. Filed December 


16, 1948. 14 CCH Lire Cases 55. 
66 


separate 


War Risk Insurance— 
Effect of Property Settlement 


Plaintiffs, the son and daughter of the 
insured, sought to impress a trust upon the 
of a $5,000 war risk insurance 
policy in which their stepmother was named 
beneficiary. In August, 1941, the insured 
and his wife entered into a property set- 
tlement, in which it was agreed that the 
wife would be named as beneficiary under 
the policy, but that if a final divorce decree 
were granted to either party, then the chil- 
dren would be named as _ beneficiaries of 
the policy in the sum of $2,000. After entry 
of a final divorce decree, the insured married 
defendant and subsequently changed the bene- 
ficiaries of his policy as follows: his second 
wife, $1,000, and each child of the first mar- 
riage, $2,000. Later, he made a further change 
in beneficiary by designating his wife as sole 
beneficiary. This change was made without the 
consent of his divorced wife and without the 
knowledge or consent of plaintiffs. The court 
affirmed a judgment for the stepmother, 
holding that under the terms of the World 
War Veterans’ Relief Act payments due 
beneficiaries were not assignable and that 
the property settlement agreement was an 
assignment of the policy proceeds. The 
statute specifically authorized a change of 


pre ceeds 


beneficiary by the insured without the con- 
sent of plaintiffs, and the fact that they were 
first-named beneficiaries gave them no vested 
rights in the proceeds—Kauffman et al. v. 
Kaufiman. California District Court of Ap- 
peal, Fourth District. September 29, 1949. 
13 CCH Lire Cases 1121. 


Total Disability—Participation 
in Sports and Casual Work 


The beneficiary under a policy of National 
Service Life Insurance sought recovery on 
the ground that the insured was totally dis- 
abled from the date of his discharge in Sep- 
tember, 1945, to the date of his death in 
June, 1947. The government denied liability 
on the ground that, while the insured was 
totally disabled for a portion of this time, 
his disability was not continuous so as to 
entitle plaintiff to secure a waiver of premi- 
ums under Section 602 (n) of the National 
Service Life Insurance Act. 

From the date of the original diagnosis 
of heart disease in February, 1945, it was 
a question of time until the disease would 
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cause the death of the insured. Had the 
insured taken every conceivable precaution 
to prolong his life, the disease would have 
killed him in a short time, and any physical 
exertion undertaken by him would have short- 
ened his life. The court was of the opinion 
that under such circumstances, it could not be 
said that the insured’s participation in sports 
and in casual work negatived to any degree 
continuous total disability. Judgment was 
for plaintiff—Champion v. United 
United States District 
El 
13 


entered 
States of America. 
Court, Western District of Arkansas, 
Dorado Division. November 1, 1949. 
CCH Lire Cases 1135. 


“Accidental Means'’—Overdose 
of Sleeping Potion, Alcoholism 


The policy in suit covered death resulting 
directly and independently of all other causes 
from bodily injuries sustained and effective 
solely through accidental means. The evi- 
dence unequivocally established that two 
factors contributed to the insured’s death— 
barbiturate poisoning and acute alcoholism. 
An unintentional fatal overdose of a sleeping 
potion may constitute accidental death, but 
it is now settled that a state of acute alcohol- 
ism which.results in death is not caused by 
accidental means. The insurer’s motion to 
dismiss should have been granted. Judgment 
for plaintiff was reversed.—Morgan v. Indem 
nity Insurance Company of North America. 
New York Supreme Court, Appellate Divi- 
sion, First Department. November 28, 1949. 
14 CCH Lire Cases 28. 


Embolism Following Coughing 
Attack—Double Indemnity 


Twenty hours after the insured was oper- 
ated on for hernia, he died as a result of 
pulmonary embolism, which was produced 
by the extraordinarily violent coughing, chok- 
ing and snoring resulting unforeseeably 
from the routine administration of opiates 
and sedatives incident to the operation. The 
beneficiary sought double indemnity under a 
policy which required proof that death re- 
sulted directly and independently of all other 
causes from bodily injury (effected solely 
through external, violent and accidental means, 
and which excluded death resulting from 
infirmity of mind or body, illness or disease.) 
The surgeons who performed the operation 
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were of the opinion that the embolism fol- 
lowed too soon after the surgery to have 
been caused by it; that a thrombus existed 
in the insured’s body formed as a result of 
an abdominal operation performed four years 
earlier; that a small particle or portion of 
the thrombus was broken loose as the result 
of the extreme exertion attending the violent 
coughing and and that this em- 
bolus, afloat in the blood stream, was the 
immediate cause of death. They both char- 
acterized the death as tragically unexpected. 
The court was of the opinion that the in- 
sured’s existing thrombus was merely a con- 
dition, not an efficient cause of death, and 
that the proximate cause was the violent 
and unanticipated exertion productive of an 
embolus not previously present in the blood 
stream; and that the situation fell within the 
general rule that despite policy provisions 
of the present type, indemnity for death 
from accident covers death resulting from 
bodily infirmity or disease directly attrib- 
utable to and proximately caused by an 
accident. Judgment for the beneficiary was 
affirmed.—New York Like Insurance Company 
v, Wilson. United States Court of Appeals 
for the Ninth Circuit. November 21, 1949. 
14 CCH Lire Cases 36. 


choking 


Rupture While Laughing— 
Accidental Effect Rather than Means 


While attending a luncheon plaintiff ap- 
proached a table of friends, placed his arms 
on the shoulders of some acquaintances and 
laughed heartily at a humorous story told 
by one of them. Still laughing, he straight- 
ened up, at which time he felt a severe pain 
in his chest. The pain came from air escap- 
ing through a lesion resulting from the 
exertion of laughing. Under the terms of 
plaintiff's insurance policy, it was not injury 
generally, but bodily injury effected solely 
through accidental means that created lia- 
bility. When plaintiff approached his friends 
and placed his arms on their shoulders, there 
was nothing involuntary or unintentional in 
his actions. Plaintiff was accustomed to 
laughing at jokes, and his reaction in this 
instance was not unexpected. Nothing un- 
expected or out of ‘the natural course of 
events had transpired. There was no sug- 
gestion that the humor produced a paroxysm 
or that the laughter was uncontrollable. The 
mirth may have been uncontrolled, but not 
uncontrollable. The court concluded that 
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WHAT THE COURTS ARE DOING 


the injury to the lung was the sole acci- 
dental occurrence in the series of events. It 
was not produced by any prior happening 
of an accidental nature. 
abnormal nor 
place. 
usual 


There was nothing 
unusual in what had taken 
It was merely the effect that was un- 
Judgment for plaintiff was reversed.- 

Albers v. Continental Casualty Company. Ohio 
Court of Appeals, First Appellate District. 
December 5, 1949. 14 CCH Lire CAses 49. 


Failure to Furnish Proof of 
Disability—tnsane Insured 


Under the terms of the insured’s policy, 
in the event that insured became totally and 
permanently disabled while the policy was 
in effect and no premium was past due, and 
upon the furnishing of due proof, the insurer 
would waive premiums and make disability 
benefit payments. Notice of disability was 
not furnished until after the policy had lapsed 
and had been placed on an extended paid-up 
basis. The extended term expired prior to 
the insured’s death. The beneficiary brought 
suit on the policy, claiming that the insured 
became totally and permanently disabled by 
insanity prior to the date of the policy’s 
lapse, and that the insured’s failure to give 
notice was excused by the nature of his 
disability. Defendant’s contention that any- 
one could have furnished proof of the in- 
sured’s condition was held unsound. The 
court thought the better rule was that fail- 
ure to furnish proof of disability of an insane 
insured is no defense, nor is the failure of 
the beneficiary to furnish such poof a ground 
for defense. Many insane persons are un- 
aware that they are insane. In this case, 
the beneficiary knew nothing about the policy 
terms, and the insured resented any inquiry 
concerning his affairs. Judgment for the 
beneficiary was affiirmed.—Limpus v. New 
York Life Insurance Company. Kansas City 
Court of Appeals, Missouri. December 5, 
1949. 14 CCH Lire Cases 29. 


War Rider— 
No Written Consent Obtained 


The insured’s contract of insurance became 
effective as of December 19, 1941, the date of 
application and payment of first premium. 
Attached to the policy, when it was deliv- 
ered and accepted by the insured on January 
1, 1942, was a war risk rider which limited 
the insurer’s liability to the reserve value 
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of the policy in the event of the insured’s 


death outside the United States in the mili- 
tary service of any country at war. Follow- 
ing the insured’s death in Burma, while he 
was serving in the United States military 
forces, the beneficiary brought suit to re- 
cover the face amount of the policy on the 
ground that the rider had been attached to 
the policy without the insured’s written con- 
sent. The policy explicitly provided that 
the application and the policy should con- 
stitute the contract between the parties, and 
provision “D” of the application provided 
that “no change of amount, classification, 
plan of insurance or benefits shall be effec- 
tive unless agreed to in writing by me.” 
Any provision reducing the insurer’s liability 
below the face of the policy would constitute 
a change of contemplated “benefits” to the 
insured within the exception of provision 
“D” of the application. Since the insured 
did not agree to any change in the terms 
of the policy specified in his application, his 
acceptance of the policy, either with or with- 
out knowledge that the war rider was attached, 
did not estop his beneficiary from recovering 
the face amount of the policy. Judgment for 


the beneficiary was affirmed.—Murray vz, 
John Hancock Life Insurance Company 
Pennsylvania Superior Court. November 
15, 1949. 14 CCH Lure CAsks 3. 


Cause of Death—Accidental Injury 
or Heart Ailment? 


The insured under a group accident policy 
died forty-two days after he accidentally 
sustained a compound fracture of his right 
leg. A doctor was summoned, but did not 
arrive until after the insured’s death. After 
examining the body and learning the case 
history, the doctor attributed death to a 
pulmonary embolism resulting from the 
fracture. The insurer’s medical witness 
testified that an embolism never occurs more 
than three weeks after the injury. This con- 
flicting expert testimony presented a ques- 
tion for the jury. The insurer argued that 
the testimony of plaintiff’s expert was specu- 
lative, since the latter admitted the possi- 
bility that death was due to some other 
cause. The court commented that medicine, 
like the law, is not an exact science. If 
mathematical certainty were required, a sur- 
geon would act at his peril in advising his 
patient to undergo an operation. The law 
does not compel adherence to such a precise 
standard. The court was unwilling to say 
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WHAT THE COURTS ARE DOING 


LIFE, HEALTH—ACCIDENT 
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that the testimony of plaintiff's expert was 


conjectural merely because his opinion 
did not preclude every other possible cause 
of death. Judgment for the beneficiary was 
afirmed.—American Life Insurance Company 
Moore. Arkansas Supreme Court. Novem- 


1949. 14 CCH Lire Cases 14. 


ber 7, 


Misrepresentation in Application— 
Illiterate Insured 


Following the insured’s death, the insurer 
declined to make payment under the insured’s 
life insurance policy on the ground that she 
had misrepresented in the application the 
facts that she had a gall bladder condition 
and had been hospitalized. The insurer moved 
for a directed verdict on the ground that 
the insured’s signature on the application 
created a “conclusive presumption” that she 
had read or understood and assented to its 
terms. Inability to read raises an exception 
to the rule that one will not ordinarily be 
permitted to prove that he did not under- 
stand what appears above his signature. The 
court was of the opinion that a jury could 
properly find that the insured was illiterate; 
that she did not request the policy but signed 
the application because of the agent’s persist- 
ence; that none of the pertinent questions 
were asked; and that although the answers 
had been inserted by the agent, they were 
never called to the insured’s attention. Judg- 
ment for the beneficiary affirmed.— 
Ciampoli v, The Prudential Insurance Com- 
pany of America. New Jersey Superior Court, 


November 2, 1949. 14 


was 


Appellate Division. 
CCH Lire Cases 11. 


Nonforfeiture Statutes 
Interpreted—Lapse of Policy 


The insured’s life insurance policy 
vided that in the event of lapse for failure 
to pay premiums after three full years’ pre- 
miums had been paid, within thirty-one days 
following the due date of unpaid premiums, 
the insured could surrender the policy and 
would be entitled to one of the following 
options: (1) a cash-surrender value or (2) 
paid-up endowment insurance in the amount 
the cash value of the policy would purchase. 
It was further provided that if the insured 
did not surrender the policy and elect either 


pro- 


option, the policy would automatically be 
continued as a policy of paid-up endowment 
insurance as provided in the second option. 


Life, Health—Accident 


The insured defaulted in premium payment 
and died more than thirty-one days there- 
after. The trial court held that the policy 
had sufficient reserve value to maintain it in 
force until the time of the insured’s death 
and that the applicable statutes automatic- 
ally required defendant to apply the reserve 
value to payment of past-due premiums. 

The reviewing court reversed, holding 
that plaintiff was entitled only to the re- 
duced amount of paid-up endowment insur- 
ance according to the terms of the policy. 
A careful analysis of the portions of the 
statutes relied upon (Oklahoma Statutes 
1941, Sections 218 and 219) revealed that 
the requirements were merely an injunction 
on the insurer to include some automatic 
nonforfeiture provisions in the policy. Noth- 
ing in the policy provided for automatically 
extended insurance in the event of default, 
and the Oklahoma statutes made no such re- 
quirement as long as the policy satisfied the 
requirement that policy provide a 
stipulated form of insurance equal to the 
net value of the reserve at the time of de- 
fault. 
contract for the parties than they saw fit to 
make.”—Illinois Bankers Life 
Company v. Tennison. Oklahoma Supreme 
Court. November 29, 1949. 14 CCH Lire 
CASEs 64. 


every 


“The courts will not make a better 


Assurance 


NSLI Beneficiary— 
Eligibility of Divorced Wife 


Twenty-one days before the death of the 


insured, his wife granted a divorce. 
After his death she applied for the proceeds 
of his National Service Life Insurance policy 


in which she was designated beneficiary. The 


was 


statute expressly provides that “The insur- 
ance shall be payable only to a widow . 

The held that the 
words “payable” and “widow” in the statute 


of the insured.” court 
did not refer to the status of the beneficiary 
at the time the policy was issued and the 

referred to the 
when the policy 
After his wife ob- 
tained her divorce, she did not remain his 


beneficiary designated, but 
status of the beneficiary 


matured and became due. 


wife and could not assume her desired status 
as his widow at the time of his death. Judg- 
ment of dismissal was affirmed.—Schurink v. 
United States et al. United States Court of 
Appeals for the Fifth Circuit. November 18, 
1949. 14 CCH Lire Cases 2. 
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Liability Insurance— 
Scope of Contractor's ‘‘Premises’’ 


The insured, a contractor engaged in the 
business of excavating, grading and trucking, 
conducted his business from 4341 Simpson 
Street, Skokie, Illinois. He had two garages 
at this address, stored some equipment there 
and had his office in his home. The insured 
owned a ten-acre tract about a mile 
from his home, where he kept certain equip- 
ment for taking from a pit sand and gravel 
which he used in his contracting business 

A number of men were employed on the 
premises, loading and hauling gravel. There 
was a barn on the premises, and a tenant 
occupied of frame buildings. A 
seven-vear-old boy was drowned in a water- 
filled gravel pit on the ten-acre tract of 
land, and a short time later a two-year-old 
boy was injured on the property. The ques- 
tion before the court was whether the com- 
pany which had issued a liability policy to 
the contractor was liable for suit money and 
costs which the contractor had incurred in 
fighting the suit brought against him by the 
boys’ parents. 

The policy covered the _ contractor’s 
bodily-injury liability against the hazards 
of premise operations and contractual under- 
takings to the extent of $10,000 for each per- 
son and $20,000 for each accident. In the 
policy it was stated that the address of the 
insured was 4341 Simpson Street, Skokie, 
and that the “Location of all Buildings, 
Yards, Premises and Work Places consti- 
tuting the Insured’s permanent locations” 
was at the same address. It also excluded 
from coverage “operations on or from other 
premises owned, rented or controlled by the 
insured.” The insurer contended that the 
ten-acre tract was not a part of the insured’s 
permanent location. 

The evidence indicated that defendant 
caused gravel and dirt to be trucked from 
the property situated on the ten-acre tract 
in connection with his business. The court 
was of the opinion that this work, labor and 
equipment were within the “Purposes of Use 
; Grading of Land—Not Otherwise 
Classified—Including Burrowing, Filling or 
Back-Filling.” The accidents to the two 
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boys were not caused by the ownership of 
the property, but resulted from a_ hazard 
which existed because of the operation ofa 
ten-acre tract. The court ruled that it was 
a fair interpretation of the policy that it was 
intended to cover work and operations of 
that kind on the ten-acre tract. The decree 
in favor of the contractor was affirmed— 
Accident and Casualty Insurance Company of 
Winterthur, Switzerland v. Pierre et al. Ili- 
nois Appellate Court, First District. June 
14, 1949. Rehearing denied, November 23, 
1949. 6 CCH Fire anp CASUALTY CASEs 1163, 


Cargo Insurance— 
Waiver of Proof of Loss 


Plaintiff brought an action against de- 
fendant to recover a judgment which it had 
obtained against defendant’s insured for the 
value of livestock which was killed while 
being transported in the insured’s truck. 
The insurer contended that the insured had 
breached the contract by not making the 
proof of loss as provided in the policy. No 
sworn written statement purporting to be a 
proof of loss was ever made by the insured. 
However, the insured argued that the proof 
of loss requirement had been waived because 
one of the carriers notified the agent of the 
insurer of the accident shortly after it oc- 
curred; the insurer made an immediate in- 
vestigation; the insurer had actual knowledge 
of the accident within ninety-one days after 
it occurred and acquired through its agent 
the place, facts and circumstances surround- 
ing the accident and the number and value 
of cattle killed; and the insurer’s agent, 
within ninety-one days after the accident 
and loss, stated that he would attend to all 
matters necessary in connection with such 
loss and adjustment, thereby lulling the in- 
sured into the belief that further proof of 
loss was not required. The court was of the 
opinion that the trial judge was well within 
his province when he found that proof of 
loss had been waived. Judgment for plain- 
tics was affirmed.—Commercial Standard In- 
surance Company v. Ebner et al. Texas Court 
of Civil Appeals, Second Supreme Judicial 
District. October 7, 1949. 6 CCH Fire 
AND CASUALTY CASEs 1128. 
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WHAT THE COURTS ARE DOING 
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Exaggeration in Inventory 
of Fire Loss—Fraud Claimed 


Following a fire at the insured’s premises, 
plaintiff, a public adjuster, obtained the as- 
signment of the insured’s interest and imme- 
diately put twelve employees to work taking 
inventory. Defendants retained three ad- 
justers, who joined in the work for the 
purpose of checking plaintiff's count of ma- 
terials salvaged and inventoried. They knew 
that plaintiff was a hasty worker and were 
familiar with plaintiff's methods of taking 
inventory. When the adjusters finally re- 
ported to their principals and recommended 
an amount of settlement, defendant decided 
to investigate further, and an additional 
firm of adjusters was employed to check the 
The recheck disclosed 
discrepancies of a type to arouse suspicion. 
Defendants then contended that the policies 
and adjustment were void because of fraud 
on the part of the insured in exaggerating 
both the value and damage in the inventory 
and proof of loss with intent to obtain a 


loss and inventory 


sum in excess of the actual loss. 

The court was of the opinion that there 
was much evidence disclosing gross care- 
lessness on the part of the insured, par- 
ticularly in his disregard for an accurate 
system of accounting and keeping records 
of the business he was transacting from day 
to day Any attempt on his part to over- 
come this deficiency by guile or explanation 
merely added confusion to previous error. 
However, the court held that what defend 
ants relied upon as fraud represented, at 
most, mistakes of judgment and inaccuracies 
due to haste and methods used in 
taking and preparing the inventory. Mis 
takes of judgment or errors of count do not 
constitute probative circumstances amount- 
ing to fraud.—Joseph Supornick & Sons, Inc 
v. Imperial Assurance Company of New York 
et al. United States District Court, District 
of Minnesota, Third Division. November 29, 
1949. 6 CCH Fire aANp CASUALTY CAsEs 1170. 


loose 


Internal Damage to Motor— 
Delay in Reporting 


Plaintiff brought suit on a comprehensive 


insurance policy to recover for damage to 
his power shovel, which, on January 12, 1948, 
slid into a ditch and tilted over to a forty 
five degree angle. The machine was oper- 
ated at full throttle for a period of fifteen 
minutes in a futile effort to extricate it, in 


Fire and Casualty 


spite of the fact that the oil pressure gauge 
stood at zero most of the time, indicating 
that the engine was not receiving proper 
lubrication. The next day it was found that 
the running board and one of the lights had 
been damaged and that the steering clutches 
were not operating correctly, but no exam- 
ination, adequate to show internal damage, 
was made. Not wishing to incur delay, the 
insured replaced the running board, light 
and steering clutches himself without mak- 
ing claim for damage. He then continued 
to operate the shovel twenty-one hours a 
day for two weeks, until one morning the 
motor developed an alarming knock. The 
oil pan was removed and metal cuttings 
from the bearings were found in the oil. 
Subsequent examination showed that oper- 
ation of the engine for the two weeks with 
damaged bearings had further 
damage to the motor, including distortion 
of the block, making a new engine neces- 
Notice was given to the insurer on 
February 3. A policy condition required the 
insured to report immediately any loss or 
damage which might become a loss under 
the policy. The court rendered judgment 
for the insurer, holding that the jury was 
justified in finding that the insured failed 
to report the damage within a reasonable 
time —Pau! E. Barry, Inc. v. The Northern 
Assurance Company, Limited. United States 
District Court, Eastern District of Pennsyl- 
July 11, 1949. 6 CCH Fire anp Cas- 
Cases 1175 


occasioned 


Sary 
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Increase of Risk Under Fire Policy— 
Use of Bulldozer 


The bulldozer which plaintiff had hired to 
move feldspar (a crystalline mineral) in its 
ore-storage building pushed the feldspar 
against a wall of the building, causing it to 
collapse. Plaintiff sought recovery under the 
extended coverage endorsement of two fire pol- 
icies, which provided that the policies would be 
void if, without the insurer’s assent, the situa- 
tion or circumstances affecting the risk would, 
by or with the knowledge, advice, agency or 
consent of the insured, be so altered as to 
cause an increase of risk. The insurer claimed 
that the use of an eleven-ton bulldozer within 
the insured building was such an increase 
of risk that the policy was rendered void and 
inoperative. The court was of the opinion 
that the use of bulldozers on stated occa- 
sions when there was a breakdown in ma- 
chinery would appear to be a normal, though 
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temporary, incident of plaintiff’s manufac- 
turing business and did not increase the risk 
of loss so as to avoid the policies. The pol- 
icy also excluded coverage if at the time of 
the casualty the bulldozer operator was the 
plaintiff's employee. The operation was a 
relatively short one; another operator could 
have been substituted and the operator was 
not to take any action that was dangerous 
to himself or to the vehicle. These factors 
justified the finding that the operator was 
not an employee of the plaintiff. Judgment 
for plaintiff was affirmed.—Golding-Keene 
Company v. Fidelity-Phenix Fire Insurance 
Company. New Hampshire Supreme Court. 
December 6, 1949. 6 CCH Fire ANp CASUALTY 
CASEs 1187. 


Explosion or Rupture of Hot Water 
Heater?—Question for Experts 


Plaintiff sought recovery under three fire 
insurance policies which covered “explo- 
sions.” On the day in question, plaintiff's 
husband visited the insured building, which 
was used as a warehouse in connection with 
plaintiff's grocery business.-In order to heat 
water to wash bottles and clothing, plain- 
tiff’s husband lighted the gas burner under 
the hot water heater. When he returned to 
the building some forty-five minutes later, 
he found water dripping from the second 
to the first floor. He ran upstairs, smelled 
gas and turned the heater off. He then ob- 
served a stream of water coming from a 
hole in the coil. The trial judge defined the 
term ‘ “a bursting with vio- 
lence and noise because of internal pressure” 


‘explosion” as 


as distinguished from an ordinary rupture 
or breaking without extreme violence. On 
appeal from a judgment for plaintiff, the in- 
surers contended that the trial judge erred 
in admitting in evidence the testimony of an 
expert who had been engaged in the heat 
ing and power plant construction business 
for forty years. Specifically, defendants con- 
tended that the facts to be 
within the ordinary 


proven were 
knowledge and expe- 
rience of man and were not the subject of 
expert testimony; that there were insuffi- 
cient physical facts to permit an expression 
of opinion; and that when the expert testi- 
fied that in his opinion there had been an 
explosion, he usurped the function of the 
jury. The court was of the opinion that a 
person of ordinary experience and _ intelli- 
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gence could not tell from observing the break 
in the coil whether it was caused by: an ex- 
plosion or merely by the freezing of the 
pipe. There was rational support for the 
expert’s opinion, which gave appreciable 
help to the jury, and it was properly admit- 
ted. Judgment for plaintiff was affirmed, 
—Empire State Insurance Company of Water- 
town, New York et al. v. Guerriero. Mary- 
land Court of Appeals. November 9, 1949, 
6 CCH Fire anp CASuALty Cases 1179, 
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Authority of Agency— 
Substitution of Fire Policy 


Plaintiff obtained a loan from defendant 
finance company, executing as security a 
mortgage on real property. As the finance 
company required that the property be in- 
sured against loss by fire in an amount of 


a ae oe this wl 
not less than the loan, plaintiff left with an that tin 
agent of the finance company the requisite attemp’ 
amount, with the request that insurance be hagibe 
obtained to cover the property for a two- was ev; 
year period. Selection of the insurance carrier stopper 
was left to the discretion of the finance com- 400 fee 
pany. It placed the insurance with Dubuque for plai 
Fire and Marine Insurance Company. Upon the wine 
latter’s withdrawal from the state, the insur- that th 
ance was placed with defendant Southern ao. ol 
Farmers Mutual Insurance Company for the Qin we 


remainder of the two-year period. The 


4 : ; he jud 
Dubuque policy provided that cancellation oe 


might be made at any time by giving to the ee: 
insured a five days’ written notice. No —" 
notice was given to plaintiff. After her prop- finding 
erty was destroyed by fire she obtained mon: ¥ 


knowledge of the cancellation and substitu- plainti 


tion of the Southern Farmers policy. Louis, 
Dubuque contended that the finance com- pany 7 
pany was plaintiff's agent for purposes of Octob 
accepting or waiving the five days’ notice, CASES 


whereas plaintiff argued that the finance 
company served as an agency for the pro- 
curement of insurance only. The court held 


Scop 








that cancellation of the Dubuque policy and Tort 
substitution of the Southern Farmers policy A 
was not only incidental to the authority to statio 
procure insurance but necessary thereto. receiv 
Dubuque’s motion for summary judgment to rey 
was granted.—Garlander v. Dubuque Fire & thori: 
Marine Insurance Company et al. United Septe 
States District Court, Western District of The 
Arkansas, El Dorado Division. November 23, Leent 
1949. 7 CCH Fire anv CASsuA.ty CAseEs 3. eet 
own 
Auto 


IL J— January, 1950 


JALTY 


racine 


ie break 
an ex. 
of the 
for the 
‘eciable 
admit- 
firmed, 
Water. 
Mary- 
), 1949, 


79, 


endant 
rity a 
inance 
be in- 
unt of 
ith an 
JUisite 
ice be 
| two- 
carrier 
> com- 
ibuque 
on the 
insur- 
ithern 
or the 
The 
lation 
to the 
No 
prop- 
ained 
stitu- 
olicy. 
com- 
es of 
otice, 
lance 
pro- 
held 
rand 
olicy 
tv to 
‘reto. 
ment 
re & 
nited 


WHAT THE COURTS ARE DOING 


AUTOMOBILE 


re ee 


AUTOMOBILE—Selected Decisions from All Jurisdictions Involving the 
Construction of Automobile Insurance Contracts as reported 
by CCH AUTOMOBILE INSURANCE REPORTS 


Probable Extrication Element— 
Submission to Jury 


When one Sisti, who operated a large road 
grader, attempted to cross defendant’s rail- 
road tracks, part of the machine stuck on 
the rails, and Sisti attempted to get the 
equipment off the crossing by “rocking” it. 
There was evidence that the south rail was 
Visi- 
train 

feet 


about six inches above the road level. 
bility was clear. When defendant’s 
reached a point approximately 2900 
from the crossing, the trainmen commenced 
blowing the whistle of the locomotive, and 
this whistle was blown continuously from 
that time until the collision took place. No 
attempt was made to stop the train until 
shortly before the collision, although there 
was evidence that the train could have been 
stopped in safety within a distance of 350 to 
400 feet. The trial court rendered judgment 
for plaintiff under the discovered peril doc- 
trine. The railroad appealed, contending 
that the element of lack of probable extrica- 
tion of the deceased from his perilous posi- 
tion was not submitted to the jury. Reversing 
the judgment for plaintiff and remanding the 
cause for a new trial, the court held that it 
was reversible error to fail to secure a jury 
finding upon the issue of probable extrica- 
tion which was an element of 
plaintiff's case-—Thompson, Trustee, St. 
Louis, Brownsville & Mexico Railway Com- 
pany v. Sistt. Texas Court of Civil Appeals. 
October 19, 1949. 32 CCH AUTOMOBILE 
Cases 951. 


essential 


Scope of Employment— 
Tort Claims Act 


\ Marine Corps officer, who had been 
stationed at Cherry Point, North Carolina, 
received an order, dated August 15, 1946, 
to report at Corpus Christi, Texas, but au- 
thorizing him to delay in reporting: until 
September 1, such delay to count as leave. 
The order also provided that “the travel 
herein enjoined is necessary in the public 
service.” He left Cherry Point, driving his 
own automobile, intending to visit his sister 


Automobile 


in Raleigh, North Carolina, and to visit at 
his home in Atlanta, Georgia, before pro- 
ceeding to Texas. Shortly after leaving 
Cherry Point, his automobile swerved to 
the left and crashed into plaintiff's car. The 
trial judge held the government liable under 
the Tort Claims Act, and the correctness 
of that holding was challenged on appeal. 
There was no question that at the time of 
the collision the Marine Corps officer was 
driving on the route he would have had to 
follow in driving to Corpus Christi and that 
under his travel orders he was entitled to 
reimbursement from the government for 
whatever means of transportation he might 
have chosen. Likewise, there was no ques- 
tion but that the officer was on his way home 
for the enjoyment of his deferred leave and 
that the government had nothing to do with 
the selection of his own automobile as his 
means of transportation and exercised no 
control over the manner of its operation. 
Reversing the lower court’s judgment, the 
court thought it clear that the officer was 
acting, not within the scope of his employ- 
ment as a lieutenant in the Marine Corps, 
but for his own use and benefit and subject 
to the control of no one but himself.—United 
States of America v. Eleazer. United States 
Court of Appeals, Fourth Circuit. November 
7, 1949. 32 CCH AvutTomosILe CASEs 964. 


Suitcase Falling from Rack— 
Carrier's Liability 

Plaintiff, a passenger on defendant’s bus, 
charged that she was injured by a heavy 
suitcase, not her own, which fell from 
a baggage rack above the seats at a time 
when the bus went around a sharp curve, 
swayed and jolted with such force that she 
was thrown against the seated 
on her left. The carrier pleaded contribu- 
tory negligence and assumed risk. The jury 
rendered a verdict for the carrier in the 
second trial of the action, and plaintiff ap- 
pealed. The reviewing court found re- 
versible error in the trial court’s refusal to 
withdraw the issue of contributory negli- 
gence from the jury and in charging the 
that it 


passenger 


was the passenger’s duty to 
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observe “the condition of baggage stored 
within the bus” and that if she failed to 
do so she was guilty of negligence. Plaintiff 
had testified that she had only a handbag 
with her and had no occasion to look at the 
baggage racks. The correct rule of law is 
that a passenger is not charged with the 
duty of inspecting baggage when she has 
had no notice requiring her to be on the 
lookout to protect herself against such dan- 
ger. Judgment for defendant was reversed. 
—Williamson v. Pacific Greyhound Lines. 
California District Court of Appeal, First 
District, Division Two. August 31, 1949. 
32 CCH AvTOMOBILE CAsEs 1048. 


Bankruptcy Not a Bar to Recovery on 
Wilful, Wanton Negligence Verdict 


Is a judgment based on wilful and wanton 
negligence dischargeable under Section 17 of 
the Bankruptcy Act on the theory that such 
a judgment is not, in fact, based on “wilful 
and malicious injuries to the person or prop- 
erty of another’? Defendant was the owner 
of an automobile that was driven over the 
curb and sidewalk in such a manner as to 
strike plaintiff’s wife. Subsequent to the 
accident, defendant was adjudged a bank- 
rupt. Defendant argued that injuries in- 
flicted as the result of wilful and wanton 
negligence may not be regarded as “wilful 
and malicious injuries to the person or prop- 
erty of another” within the meaning of the 
Bankruptcy Act and further that he was 
chargeable with mere ordinary negligence. 
\ judgment based on ordinary negligence 
has held not within the 
scope of the exempting provision of Section 
17(2) of the Bankruptcy Act. A discharge 
in bankruptcy is a bar to the enforcement 
of such a judgment. By stipulation, de- 
fendant had admitted that the conduct of 
which plaintiff complained was wilful and 
wanton. This was tantamount to an admis- 
sion that he was guilty of causing “wilful 
and malicious injuries to the person or prop- 
erty of another” within the meaning of Sec- 
tion 17(2) of the Bankruptcy Act. The 
lower court properly held that the discharge 
in bankruptcy was not a bar to the collec- 
tion of the judgment rendered against de- 
fendant. Judgment for plaintiff was affirmed. 
—McClure v. Steele. Michigan 
Court. Filed December 7, 1949. 
AUTOMOBILE CASES 1048. 
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Running-Board Rider Injured 


A group of girls were walking along a 
country road, going for a swim, when de- 
fendant, whom most of them knew, came 
along in his automobile. They asked him to 
drive them to the swimming pool, but he 
protested that there were too many of them. 
They coaxed him into letting them ride on 


the running board. One of the girls slipped § 


and jumped off when her hat blew away, 
She then stumbled, fell and was knocked un- 
conscious. Jumping off the car to go to the 
assistance of her friend, fifteen-year-old 
Helen Tarasewicz sustained injuries which 
resutled in her death two days later. Ina 
wrongful death action brought by the girl’s 
administratrix, the court directed a verdict 
for defendant. On appeal, plaintiff argued 
that the Traffic Act prohibited the girls 
from riding on the running board; that de- 
fendant knew it was dangerous for them to 
ride in that position; and that when he 
started his car with the girls on the running 
board his conduct was “wilfully negligent.” 
The girl was not an invitee but a mere 
licensee. The court was of the opinion that 
there was no evidence from which a jury 
could have found that defendant was wil- 
fully or wantonly negligent. It was not 
proved that he drove rapidly, and the girl 
was not jostled or shaken to the ground but 
jumped voluntarily. Judgment for defendant 
was affirmed.—Tarasewicz, Adm-x., et al. v. 
Bowker. New Jersey Superior Court, Ap- 
pellate Division. November 22, 
CCH AvutomosiLe Cases 1027. 


Automatic Insurance 
for Replacement Vehicle— 
Effect of Other Coverage 


Plaintiff sought recovery under the thirty- 
day automatic extended insurance provision 
of an automobile fire insurance policy for 
fire and explosion damage to the tank equip- 
ment of a replacement vehicle, which occurred 
during the thirty-day period. The provision 
stated that “This insuring agreement does 
not apply: (a) to any loss against which the 
named insured has other valid and collectible 
insurance... .” A few days before the los§ 
the insured procured from another company 
a policy of fire insurance covering the re- 
placement vehicle and its equipment. Plain- 
tiff argued that he was not barred from 
recovery by virtue of the provision against 
other insurance for the reason that on the 
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date of the explosion he had not yet obtained 
a bill of sale and certificate of title to the 
replacement vehicle and, therefore, had no 
insurable interest in it. Consequently, he 
argued, it could not be said that there was 
other valid and collectible insurance in 
existence. 

Did the replacement truck and its equip- 
ment come under the automatic insurance 
clause of defendant’s policy? The court 
ruled that it did. That clause provided auto- 
matic coverage on the replacement vehicle 
as of delivery date. The insured relinquished 
possession of the original vehicle, accepted 
delivery of the replacement truck and within 
the meaning of the automatic insurance 
clause acquired ownership of the replace- 
ment vehicle on December 27. Therefore, 
plaintiff had an insurable interest in it and 
its tank equipment, even though the latter 
had not been completely fastened or bolted 
down at the time of the explosion on De- 
cember 30. As to the second insurance 
policy, the court held that the insured had 
an insurable interest in the replacement 
vehicle and its tank equipment on the date 
of loss, notwithstanding the fact that he 
had not yet received a bill of sale and a 
certificate of title. The provision in defend- 
ant’s policy with regard to other insurance 
was binding, and, therefore, its liability was 
extinguished when the second policy was 
procured. Judgment for plaintiff was re- 
versed.—IWeaver v. Hartford Fire Insurance 
Company. Kansas Supreme Court. Novem- 
ber 12, 1949. 32 CCH AUTOMOBILE CASEs 
1018. 


Premiums Retained by Broker— 
Insured's Liability 


The question before the court was whether 
an insurance broker, one Cotter, was the 
insured’s agent in accepting the manual rates 
for fire, theft and collision insurance on the 
insured’s vehicles and in accepting premiums 
voluntarily paid to him by the insured, which 
money was never turned over to the insur- 
ance company. The insurer sued its insured 
to recover the amount of the premiums. At 
the time defendant transfer company em- 
ployed Cotter to find an insurance company 
which would accept its business, it paid 
Cotter $7,000 to be applied on the insurance 
premiums. Part of the $7,000 was paid to 
Cotter before he received even a written 
binder from the insurance company, and the 
remainder of the money was paid to Cotter 
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long before plaintiff could calculate and bill 
the premiums and before it delivered the 
policy. The court concluded that the broker 
was the insured’s agent and that the insurer 
was entitled to judgment in the amount of 
the premiums. Judgment for plaintiff was 
affirmed.—Insurance Company of North 
America v. Midwest Transfer Company of 
Illinois. United States Court of Appeals, 
Seventh Circuit. December 7, 1949. 32 CCH 
AUTOMOBILE CASEs 1058. 


Temporary Use of Substitute Vehicle 
Coverage—Effect of Sale of Car 


On May 30, 1946, plaintiff insurance com- 
pany issued an automobile policy for the 
period of one year to defendant Wright. 
In November, 1946, Wright sold the auto- 
mobile for junk because it had reached the 
stage where it would not run. While driving 
an automobile belonging to his brother-in- 
law, Wright was involved in a collision with 
a car owned by defendant Tharp. Wright’s 
policy provided for bodily injury and prop- 
erty damage liability and a limited amount 
for medical payments. Plaintiff issued two 
general types of policies, one covering an 
insured who owns a motor vehicle, and the 
other covering an insured who did not own 
a motor vehicle. The rate for the “non- 
ownership” policy would have been substan- 
tially in excess of the rate covering one who 
owned an automobile, and no medical pay- 
ment coverage was generally allowed. 

The policy expressly provided that bodily 
injury and property damage liability cover- 
age applied “(1) to the named insured, if an 
individual, and the owner of such auto- 
mobile .. . with respect to the use of any 
other automobile by or in behalf of such 
named insured.” Under the heading ‘“Tem- 
porary Use of Substitute Automobile,” it 
was provided that while an automobile 
owned by the insured was withdrawn from 
normal use because of its breakdown, repair 
or loss, “such insurance as is afforded .. . 
for bodily injury liability, for property dam- 
age liability and for medical payments with 
respect to such automobile applies with re- 
spect to another automobile not so owned 
while temporarily used as the substitute for 
such automobile.” The court rejected the 
insurer’s contention that the insured’s failure 
to own an automobile at the time of the 
accident rendered the temporary use of sub- 
stitute vehicle coverage inapplicable. Noth- 
ing, implication, 
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required that the ownership of the particular 
automobile described in the policy be re- 
tained by the insured before there would be 
any protection to him under the policy 
terms. Judgment relieving the insurer of 
liability was  reversed.—Freeport Motor 
Casualty Company v. Tharp et al. Illinois Ap- 
pellate Court, Fourth District. October 26, 
1949. Released November 21, 1949. 32 CCH 
\UTOMOBILE CASEs 1062. 


Carrier's Liability— 
Alighting Passenger Injured 


In alighting from defendant's bus, plain- 
tiff was required to go to the right of a 
call box located on a telephone pole approxi- 
mately four and one-half feet from the 
ground. The seventy-one-year-old plaintiff 
stepped down two steps and then across to 
the curb, watching her steps. As she stepped 
on the curb, she struck her head on the 
call box. It was a question for the trier of 
iact whether or not plaintiff acted as a rea- 
sonably prudent person. The court was of 
the opinion that in view of plaintiff's age, 
the fact that knew the call box was 
attached to the pole would not of itself have 
necessitated a finding that plaintiff was con- 
tributorily negligent. Judgment for plaintiff 
was afhirmed—Haak v. Southern Cities 
Transit Company. California District Court 
of Appeal, Second District, Division Two. 
October 25, 1949. 32 CCH AvuTOMOBILI 
CASES 


she 


1029. 


Witness’s Conjectures 
Must Be Based on Facts 


It was dark, and it had been raining. Two 
automobiles collided on the highway, as a 
result of which plaintiff's vehicle was pre- 
cipitated off the highway and into a tele- 
phone pole owned by defendant. After the 
accident it was discovered that a telephone 
line hung down across the highway. It was 
plaintiff's theory that this wire was down 
prior to the accident, that the other driver 
ran into it, and that the contact jerked his 
automobile over in front of plaintiff. To 
justify the verdict in favor of plaintiff, the 
jury was required to infer that the wire was 
down and in a dangerous position prior to 
the accident, that the condition should have 
been known to defendant, and that the lat- 
ter’s negligence was the proximate cause of 
the accident. The court held that plaintiff’s 
chain of conjecture broke down in its initial 
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AT 
AUTOMOBILy, WH 
stages because a permissible inference mug veered 
be based on an established fact. Neithe ruled tl 
was the res ipsa loquitur doctrine applicabk™ POSU"® 
where it was not shown that the instrg tW'e> 
mentality of condition was the cause of tha "W'S 
accident. Judgment for plaintiff was rg © the ¢ 
versed, the court holding that the trial coun !@V° °* 
erred in not directing a verdict for defend the mo 
ant.—Lesington Telephone Company, Inc. i contrib 
Hurt. Kentucky Court of Appeals. Novem since tl 
ber i, 1949, 32 CCH AUTOMOBILE CASE driver s 
1026. he was 
road a 
fact 101 
Falling Asleep At Wheel— io i 
Prima-Facie Negligence ae 
A minor and her father sought recover August 








for injuries sustained while riding as pas-§ 1003 
sengers in a car driven by the minor’ 
brother. The car left the highway and ‘ 
crashed into a telephone pole. It was dark Joint 
and raining, but there was no evidence of Right 
skidding. There was ample evidence from i 
which the jury could have found that de®. Plat 
fendant fell asleep at the wheel. The coun ™ 3” 
held that if defendant was asleep, it was Goldn 
sufficient to warrant an inference of negli-— ° 4 h 
gence. “One cannot go to sleep while driv- Wald: 
ing an automobile without having relaxed) ?°™ 
the vigilance which the law requires, with- Was & 
out having been negligent; it lies within looko 
his own control to keep awake or cease driv- = the 
ing; and so the mere fact of his going to ares 
sleep while driving is a proper basis for an crest 
inference of negligence sufficient to make the . 
out a prima facie case, and sufficient forage ™ th 
recovery, if no circumstances tending to ex- a 
cuse or justify his conduct are proven.” Cold 
Judgments for plaintiffs were affirmed.— Wald 
Pierrette Gendron, etc. v. Roger Gendron et al we 
Maine Supreme Judicial Court. November by tt 
19, 1949. 32 CCH AvutomosiLe CAses 1024. plain 
agail 
affirn 
County's Duty to Warn oe 
of Narrowness of Bridge AUT 
It was dusk as one Phillips, traveling with ° 
his truck lights on, started across the nar- 
row county bridge. He had traversed most Sco 
of the bridge when he noticed an auto- Vio 
mobile approaching from the opposite direc- TI 
tion. He assumed that it would stop before 
reaching the bridge, but when he saw it _ 
continue in his direction, he pulled his truck leas 
as far as possible to his side of the bridge a 
and came to a stop in order that it might colli 
have room to pass. However, the driver alo 
of the other vehicle struck a guardrail and abor 
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veered over and struck the truck. The court 
ruled that the county was negligent in not 
posting signs to warn travelers of the nar- 
rowness of the bridge. The unexpected nar- 
rowness of the bridge was an effective cause 
of the collision, without which it would not 
The court further held that 
the motorist who struck the bridge was not 
contributorily negligent as a matter of law, 
since the disputed evidence as to speed, the 


have occurred. 


driver's degree of sobriety, whether or not 
he was driving on the wrong side of the 
road and how dark it was were issues of 
fact for determination of the jury. Judgment 
for plaintiffs was affirmed.—Lucas et al. v. 
Phillips, Yakima County, Appellant. Wash- 
ington Supreme Court, Department Two. 
August 18, 1949. 32 CCH AuTOMOBILE CASES 
1003. 


Joint Tortfeasors— 
Right to Offset of Payment 


Plaintiff was riding as a guest passenger 
in an automobile owned by his host, one 
Goldman, when the car collided at the crest 
of a hill with a vehicle driven by defendant 
Waldschmidt. There was evidence to sup- 
port the jury’s finding that Waldschmidt 
was guilty of causal negligence as to speed, 
lookout, management and control in driving 
in the center of the road at a speed of thirty- 
five miles per hour as he approached the 
crest of a hill. However, plaintiff assumed 
the risk of his host’s negligence in driving 
in the center of the rutted road as he ap- 
proached the crest of the hill. Therefore, 
there could be no common liability between 
Goldman and Waldschmidt so as to entitle 
Waldschmidt to offset the payment made 
by the host and his insurer in settlement of 
plaintiff's claim. Judgment for plaintiff 
against Waldschmidt and his insurer was 
afirmed.—Gimbel v. Goldman et al., Wald- 
schmidt et al., Appellants. Wisconsin Supreme 
Court. Filed November 15, 1949. 32 CCH 
AUTOMOBILE CASEs 1030 


oF 


Scope of Employment— 
Violation of Specific Instruction 


The question before the court was whether 
one Reise, who negligently operated a truck 
leased to defendants, was acting within the 
scope of his employment at the time of the 
collision. Defendants had been engaged in 
a logging operation near Vail, Washington, 
about twelve miles from Yelm, where de- 
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fendants’ employees arranged for their room 
and board. Reise, who lived in Black Dia- 
mond, had been employed intermittently by 
defendants over a period of three years and 
had worked at the Vail logging operation 
for about ten days prior to its completion. 
He was not truck 
driver, nor did he ordinarily serve in that 
capacity, but performed the duties of 
“peeler” and “loader” while on the job. He 
was compensated for his services on an 
hourly basis. The actual work at the site of 
the logging operation at Vail was completed 
on Saturday afternoon. The only members 
of the crew working at Vail on this partic- 
ular day were Reise and one Holsteine, the 
job foreman. Holsteine received a telephone 
call from one of the defendants, directing 
that the truck be returned to Kent, Wash- 
ington “as soon as” the job was completed 
at Vail. Upon completion of the logging 
operation at Vail, Reise and Holsteine pro- 
ceeded to, Yelm, Reise driving the truck and 
Holsteine car. 
Holsteine delivered final pay checks to cer- 
tain members of the crew. That evening 
Holsteine left for his home near Black Dia- 
mond after admonishing Reise not to touch 
the truck, as Reise had been drinking. How- 
ever, Reise disobeyed the instructions and 
while proceeding in the direction of Kent 
was involved in a collision. 


hired originally as a 


accompanying in his ow” 


The court was of the opinion that there 
was sufficient evidence to support a finding 
that Reise was employed to return the truck 
to Kent and that the collision occurred while 
Reise was in the scope of such employment, 
unaffected by the fact that Reise had been 
ordered not to drive “while in a drunken 
condition.” An express prohibition against 
the doing of a certain act does not absolve 
an employer from liability, where such an 
act is done in conjunction with other acts 
which are within the scope of the general 
duties an employee has been instructed to 
perform. The jury could properly find that 
Reise was acting pursuant to general in- 
and that the 
admonition was the fact that it had been con- 
templated and agreed that Reise would 
the truck to Kent, for otherwise 

condition would not have partic- 
the The trial 
court committed reversible error in entering 
Smith, etc 
Washington Supreme 
August 18, 1949. 
AUTOMOBILE CASES 997. 


structions the reason for 


drive 

Reise’s 
ularly concerned foreman. 
judgments for defendants 1.0.v 
et al. v. Leber et al. 
Court, Department One. 
32 CCH 
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Negligent Speed and Lookout— 
Residential Neighborhood 


Defendant’s truck was proceeding west on 
a residential street at a speed of twenty 
miles per hour when suddenly the driver 
noticed the top of a child’s head in front 
of his truck. He applied his brakes imme- 
diately but too late to avoid running over 
the child. The driver testified that he had 
traveled this street many times and had 
always seen children playing in the street, 
but on this particular occasion he did not 
see any children until just before he struck 
the child. His helper stated that he had 
seen two children playing on the left side 
of the street just after the truck turned into 
it, but that he did not see them after that. 
A police officer testified that the fourteen 
foot skid mark made by the left rear wheel 
of the truck, with no such mark made by 
the other wheels, indicated that the brakes 
were defective and needed adjusting. The 
court held that it was a jury question as to 
whether the driver was negligent as to look- 
out and to speed when he knew that there 
were usually a great many children playing 
in the street in that vicinity. Moreover, 
negligence could have been inferred from 
the testimony of the driver that he did not 
see any children at all, as compared with 
the testimony of his helper. If the latter 
could see the children, it was not unreasonable 
for the jury to find that the driver should 
have seen them. The verdict for plaintiff 
was fully supported by substantial evidence. 
—Terminal Transport Company, Inc. v. Butler. 
United States Court of Appeals for the Fifth 
Circuit. "November 18, 1949. 32 CCH Aurto- 
MOBILE CASEs 915, 


Terminal Company's Liability— 
Uneven Overhead Structure 


Defendant’s truck-trailer was traveling 
from the lake towards the river in Iverville 
Street and proceeded to cross Basin Street 
in New Orleans. The neutral ground of 
Basin Street contains the tracks of the New 
Orleans Terminal Company which are en- 
closed by iron fences. To afford passage 
across the tracks at Iverville Street, gates 
existed in the fences. Each structure con- 
sisted of two movable gates suspended on 
rollers from 


an overhead iron beam sup- 
ported by columns. Defendant’s_truck- 
trailer passed under the first overhead 


structure without mishap and, while passing 
under the second, the top of the trailer con- 
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tacted the overhead beam of the structure, 
causing it to fall to the ground. In the suit 
brought by the terminal company against 
defendant and its insurer, the trial court 
rendered judgment for the terminal com. 
pany. On appeal, the judgment was re- 
versed, the court holding that no fault 
attached to the truck driver, who was travel- 
ing in a prudent manner. He had safely 
passed under one overhead structure, but 
because of the difference of approximately 
two inches in elevation, which was _ not 
visible to the eye of a reasonably prudent 
man, the accident occurred. The _ truck 
driver had a right to assume that the eleva- 
tion of the overhead structure on the lake 
side of plaintiff's property was the same 
as the elevation on the river side of plain- 
tiff’s property—New Orleans Terminal Com- 
pany v. Herrin Transportation Company et al. 
Louisiana Court of Appeal, Parish of Or- 
leans. November 14, 1949. 32 CCH Auvto- 
MOBILE CASES 957. 


Validity of Release— 
Adijuster’s Warning 


Plaintiff was injured as a result of a col- 
lision between his automobile and a vehicle 
operated by defendant’s insured. Defendant 
interposed no defense relative to the tort 
liability of its insured, but relied solely upon 
the execution of a release, which plaintiff 
claimed was obtained as a result of mutual 
mistake or fraud. While plaintiff was hos- 
pitalized his doctor found laceration and in- 
jury to the left eye and blood in the left 
eyeball. About a year later plaintiff re- 
turned, complaining of headaches, dizziness 
and nausea, and the doctor then found that 
there was a limitation of the fields of 
vision which indicated an intercranial injury. 
Following his discharge from the hospital, 
plaintiff had entered into the settlement and 
signed the release even though he had been 
advised by his doctor to postpone settle- 
ment. Plaintiff had told the adjuster that 
he did not wish to settle for the full amount, 
and the adjuster told him that the company 
would not make a partial settlement. The 
court held that the statement of the ad- 
juster to the effect that if plaintiff did not 
settle the claim it might be put on the shelf 
and take years to settle did not constitute 
such a false or fraudulent representation as 
to render void the release. Furthermore, 
inadequacy of consideration alone is not 
sufficient to set aside a release. Judgment 
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for the insurer afirmed.—Jandrt v. 
Milwaukee Auto Insurance Company. Wis- 
consin Supreme Court. Filed November 15, 
1949, 32 CCH AvutTomosILe CASEs 923. 


was 


Humanitarian Doctrine— 
Point of Imminent Peril 


After passing a forward vehicle, plaintiff 
turned his truck back to the right side of 
the road, but as he entered a bridge the right 
rear truck wheel struck the end of the side 
wall of the bridge, causing the truck to be 
projected over into the left lane directly in 
front of defendant’s approaching car. Plain- 
tiff sought recovery for his injuries under 
the humanitarian doctrine, arguing that he 
was in a position of imminent peril when he 
was in the left-hand traffic lane at the 
point where he passed the tractor and when 
defendant was 1,000 feet away. Rejecting 
this contention, the court pointed out that 
after plaintiff passed the tractor he pulled 
over into the right-hand traffic lane while 
defendant was still some distance away. He 
completely removed himself from the path 
of defendant’s automobile and drove into a 
position of safety. Plaintiff did not come 
into a position of imminent peril until after 
his wheel struck the end of the bridge, and 
after that occurred defendant did not have 
the ability to avert the impending collision. 
The trial court correctly granted a verdict 
for defendant.—Chenoweth v. McBurney. 
Missouri Supreme Court, Division One. 
November 14, 1949. 32 CCH AUTOMOBILE 
CasEs 867. 


Permanent Impairment of Earning 
Power—Present Worth 


Plaintiff recovered a judgment of $30,000 in 
the trial court for injuries sustained when de- 
fendant’s street car crashed into the rear of his 
automobile. Defendant claimed that the 
verdict was capricious and perverse and that 
the trial judge’s reference in his charge to 
“the law of workmen’s compensation in 
illustrating to the jury what is meant by 
present worth” was misleading and dan- 
gerous. Plaintiff, forty-two years of age, 
was employed in a steel plant in work re- 
quiring heavy lifting and earned in excess 
of $2,000 a year. He sustained a compressed 
fracture of the fifth lumbar vertebra and is 
able to perform only the lightest kind of work. 

The reviewing court defined present 
worth as “a sum which if paid on the date of 
the verdict would then be a just cash equiv- 


Automobile 


alent of the sum total of such lost future 
earnings. The award for permanent im- 
pairment of earning power must not exceed, 
though it should equal, the worth at the date 
of the verdict, of a sum payable in normal 
future installments during what would be 
the period of the injured person’s ability to 
earn money had he not received the injury 
complained of. Concrete illustrations 
may be used by the trial judge in explaining 
‘present worth.’” The court was of the 
opinion that the instruction given could not 
possibly have been harmful to defendant 
and that the verdict was neither capricious 
nor perverse. Judgment for plaintiff was 
affirmed.—McKinney v. George et al., Trus- 
tees, Pittsburgh Railways Company. Pennsyl- 
vania Supreme Court, Western District. 
November 14, 1949. 32 CCH AUTOMOBILE 
CasEs 875. 


Due Care in Line of Traffic— 
Road Blocked 


Defendant, operating a beach wagon, 
struck a deer and brought his car to a stop, 
headed across the tarred surface of the high- 
way. One Craig, Carson and plaintiff, en- 
gaged in delivery of used cars, were 
proceeding in line, each operating a car to 
which was attached a second car by means 
of a three-foot towbar. Their speed was 
approximately fifty miles per hour, and the 
space between the units of two cars was 
100 feet. The leader, Craig, first saw the 
beach wagon 100 to 150 feet distant. He ap- 
plied his brakes, reduced his speed, turned 
left, and with the towed car swaying and 
striking the edge of the grass plot, passed 
to the rear of the beach wagon. Carson, 
second in line, saw the towed car sway and 
turn left. On seeing the beach wagon sixty 
feet ahead, he turned sharply to the right 
and passed in front of the beach wagon. 
Plaintiff first saw the beach wagon sixty to 
100 feet distant and applied his brakes, 
which caused the car he was towing to 
“Sackknife” and the vehicle he was driving 
to overturn. The court upheld a directed 
verdict for defendant, holding that plaintiff 
failed to establish due care on his own part 
in driving at night at a high rate of speed 
in a line of traffic, with only a short distance 
between cars, aware that no warning of 
lessening speed could reach him from the 
brake lights of the towed car ahead of him. 
—Buzzell v. Krasker. Maine Supreme Judi- 
cial Court. November 17, 1949. 32 CCH 
AUTOMOBILE CAsEs 1014. 
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“~~. The United States district court 
shall render judgment on any claim 
against the United States, for money only 
. on account of damage to or loss of 
property or on account of personal injury 
or death caused by the negligent or wrong- 
ful act of omission of any employee of the 
Government while acting within the scope of 
his office or employment, under circum- 
stances where the United States, if a private 
person, would be liable... .” 


When the Aetna and companion 
were heard in the lower courts, the Solicitor 
General argued that the anti-assignment 
statute was a complete bar to recovery by 
the insurance companies. Only after he had 
seen that argument rejected by the district 
courts and courts of appeal did he include 
an additional and alternative argument to 
the effect that the statute was a procedural 
bar, i.e., that the insurer could recover “if 
suit was brought in the name of the insured 
to the use of the insurer,” but that no re- 
covery could be had in the bar 
because the insurers were suing in their own 
names. 


cases 


cases at 


Chief Justice Fred M. Vinson, speaking 
for the majority of the Court, disposed of 
this procedural argument by first, 
that the position was in square conflict with 
an earlier case (Spofford v. Kirk, 97 U. S. 
484 (1877)); that the argument 
would require that the real party-in-mterest 
provisions of the Federal Rules (Rule 17 
(a)) be disregarded, despite the fact that 
they are-made specifically applicable to suits 
under the Tort Claims Act; and third, that 
the acceptance of the Solicitor General’s 
position would in effect require that suits 
like this be conducted according to the old 
common-law procedures in effect prior to 
the promulgation of the Federal Rules 


saying, 


second, 


He then turned his guns upon the govern- 
ment’s substantive argument, that the anti- 
assignment statute of 1853 made al/ trans- 
and assignments in like these 
“absolutely null and void.” He said that the 
statute was enactment entitled 
“An Act to prevent frauds upon the treasury 
of the United States,” and that “its primary 
purpose was undoubtedly to prevent persons 
of influence from buying up claims against 
the United States, which might then be im- 
properly urged upon officers of the Govern- 
ment”; that “that 
which the government now relies, 
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fers cases 


part of an 


another purpose, upon 


. Was to 


A REPORT TO THE READER—Continued from page 2 


prevent possible multiple payment of claimg 
to make unnecessary the investigation @ 
alleged assignments, and to enable the Goys 
ernment to deal only with the original 
claimant.” 


“The rigor of this rule was very relaxed? 
he said, “in cases which were thought not 
to be productive of the evils which the stat 
ute was designed to obviate. And one of 
the first such exceptions was to transfers by 
operation of law.” He said further that four 
considerations indicated Congress’ under 
standing that subrogation claims were not 
within the bar of the anti-assignment stat 
ute when it passed the Federal Tort Claims 
Act. These were listed as follows: (I) 
The Small Tort Claims Act of 1922 allowing 
transfers by will or intestacy, which “would 
obviously multiply the persons with whom 
the United States must deal and might very 
well embroil it in conflicting claims”; (2) 
the published opinion of the Attorney Gen 
eral in 1932 that the statute barred only 
voluntary assignments of demands against 
the government; (3) the fact that in enact. 
ing foreign claims legislation in 1943, Con- 
gress explicitly barred claims of subrogees, 
but that it did not do so in the Federal Tort 
Claims Act; and (4) the consideration that 
the executive departments themselves as 
late as 1942 did not interpret the statute as 
applicable to subrogation claims which arose 
by operation of law. 


With this explanation, the Court granted 
the claims of the insurers, concluding its 
opinion with a quotation from Judge Car- 
dozo (with respect to the Justice Depart- 
ment’s final claim that statutes waiving 
sovereign immunity must be strictly con- 
strued): 


“The exemption of the sovereign from 
suit involves hardship enough where consent 
has been withheld. We are not to add to its 
rigor by refinement of construction where 
consent has been announced.” 


The reading the opinion is in- 


clined to agree with Oliver Wendell Holmes 
that: 


citizen 


“The life of the law has not been logic; 
it has been experience. The felt necessities 
of the time, intuitions of public policy, 
avowed or unconscious, ... have had a good 
than the 


determining the rules by which men should 


deal more to do syllogism in 


be governed. ee 
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